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Article

Glorification of Terrorist Violence at the 
European Court of Human Rights 

Ilya Sobol∗

A B ST R ACT  
This article examines the European Court of Human Rights’ approach towards restrictions on expres-
sion glorifying terrorist violence. This is done by situating the Court’s case law against two objections to 
respective criminal offences: their inherent overbreadth and their incompatibility with the restraining 
demands of the ‘harm principle’. In doing so, the article discusses how the ‘harm principle’ relates to 
the proportionality test and how the Court’s categorisation of expression glorifying violence responds 
to the objection of overbreadth. In arguing that the tool of categorisation has not been determinative 
in driving the outcomes in relevant decisions, the article suggests that engaging the existence of 
a competing public interest and reviewing the admissibility of reasons for such restrictions would 
appropriately elevate the Convention standard. Finally, the article argues that inconsistencies across 
decisions are best explained by the Court’s deference-giving practices, particularly in cases involving 
claims about the recency of terrorist violence. 

K E Y W O R D S:  glorification, apologie, European Court of Human Rights, terrorism, freedom of 
expression 

1. INTRODUCTION
The past two decades have seen a proliferation of counterterrorism legislation and expansion of 
the scope of terrorism-related crimes. Criminalisation of radical speech under broadly defined 
offences of ‘indirect incitement’, ‘justification’, ‘glorification’ or ‘apologie’ of terrorist violence 
is one example. The terminology, forms and elements of such offences differ, but the purpose 
common to most such offences is the prevention of speech that is supportive, approving, cele-
bratory or otherwise sympathetic to terrorist violence. The criminalisation of glorification has 
long been criticised by rights advocates, but their arguments have not found support from the 
European Court of Human Rights (ECtHR, the Court). The Court drew criticism for its finding 
of no violation of Article 10 in Leroy v France, a 2008 decision that implicitly approved of a 
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glorification statute. This article discusses the developments in the Court’s case law and situates 
its current approach towards the issue in relation to the two objections against criminalisation 
of glorification of terrorist violence: the inherent overbreadth of glorification statutes and their 
incompatibility with the restraining principles of criminal law. In doing so, it suggests that 
mechanisms other than categorisation of glorification as a specific form of (un)protected speech 
should be determinative in decisions involving interferences against such expression. The Court 
can effectively elevate the Convention standard by establishing the existence of a competing 
public interest and reviewing the admissibility of reasons for such restrictions. The article argues 
that it is the deference-awarding practices employed by the Court in ‘hard cases’ that explain the 
object-level inconsistencies across relevant decisions. 

The second part of the article briefly examines the emergence of glorification offences as 
a category of criminal law in international, regional and domestic legislative instruments and 
discusses the different forms in which such expression is criminalised. 

Part three presents two primary objections levied against criminalisation of glorification of 
terrorism: the inherent overbreadth of glorification statutes—what has become and is termed a 
‘standard’ objection, as well as a more novel argument that appeals to restraining principles of 
criminal law in general and the ‘harm principle’ in particular. 

The fourth part presents the Court’s post-Leroy case law against the background of the two 
objections. It first discusses how restraining principles of criminal law relate to the proportion-
ality test, suggesting that although the latter is agnostic to respective normative concerns, it can 
nonetheless produce results that similarly generate limits binding the employment of criminal 
law. The discussion then shifts  to the role of categorisation of expression as (un)protected
in the ‘standard’ objection and analyses the Court’s approach towards the categorisation of 
glorification. It is suggested that the role categorisation in driving the outcomes of the decisions 
might be overstated. Instead, it is the background mechanisms of establishing the existence of 
a competing public interest and reviewing the admissibility of reasons for such restrictions that 
can get the Court’s practice closer to a more demanding standard in addressing glorification. 
The final section suggests that the Court’s deference-giving practices explain the inconsistencies 
across relevant decisions. It is the Court’s treatment of the governments’ claims about the effects 
of recency of terrorist violence that appears to drive such inconsistencies. A brief conclusion 
follows. 

2. THE EMERGENCE AND ENTRENCHMENT OF ‘GLORIFICATION
OF TERRORISM’ AS A MATTER OF CRIMINAL LAW 

One of the drivers for the expansion of the global counterterrorism regime following the 9/11 
attacks was  a ‘lacuna’ in the global  counterterrorism  law that the attacks were argued to have
exposed.1 In part, the legislators’ search for the now potentially dangerous and previously 
unregulated elevated a then-obscure notion of ‘glorification of terrorism’ into an object of 
international regulation and concern. This was the case with the work of the Multidisciplinary 
Group on International action against Terrorism that, in reporting to the Committee of Min-
isters of the Council of Europe in 2002, suggested the body to ‘further study the concept of 
“apologie du terrorisme” and of “incitement to terrorism”, and to identify, inter alia, the  proper
balance between freedom of expression and the need to prevent terrorism’.2 A study identifying 
such offences in the legislation of the member and observer states followed, with the apologie 

1 See, e.g. Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms 
while countering terrorism, 27 September 2017, A/72/495 at paras 19–26. 

2 3rd Meeting of the Multidisciplinary Group on International action against Terrorism (GMT), Progress Report on the action 
which the Council of Europe could usefully carry out in the field of the fight against terrorism, CM(2002)57, 18 April 2002, at 
para 8. 
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offences understood to include ‘the public expression of praise, support or justification of 
terrorists and/or terrorist acts’.3 Out of 45 states, only three reported to have specific legislation 
criminalising conduct falling within that definition of apologie du terrorisme—Denmark, France 
and Spain, with such prohibitions dating back to 1894 in Spain and 1881 in France.4

The work that followed5 culminated in the introduction of the offence of ‘public provocation 
to commit a terrorist offence’ in Article 5 of the 2005 Council of Europe Convention on the 
Prevention of Terrorism (the 2005 Convention). It obliges state parties to criminalise ‘public 
provocation to commit a terrorist offence’, ‘when committed unlawfully and intentionally’, 
defined as 

the distribution, or otherwise making available, of a message to the public, with the intent to incite 
the commission of a terrorist offence, where such conduct, whether or not directly advocating terrorist 
offences, causes a danger that one or more such offences may be committed.6

This definition does not strictly correspond to either of the two initial offences—‘apologie 
and/or incitement to terrorism’—but combines them into a third category, a ‘public provocation’, 
where the elements common to the crime of incitement (intent to incite and probability of 
harm)7 are combined with the language associated with offences of glorification/apologie 
(indirect advocacy of terrorist offences).8 The Explanatory Report to the Convention states 
that ‘a certain amount of discretion with respect to the definition of the offence and its 
implementation’ is allowed to the state parties. ‘[f]or instance, presenting a terrorist offence 
as necessary and justified may constitute the offence of indirect incitement’, but only insofar as 
the elements of intent and causality of danger are present.9

Several months after the adoption of the 2005 Convention, and in the wake of the terrorist 
bombings of 7 July 2005 in London,10 the United Nations Security Council adopted resolution 
1624. The operative part of the resolution called upon states to prohibit by law and prevent 
‘incitement to commit a terrorist act or acts’,11 while the preamble condemned both ‘the incite-
ment of terrorist acts’ and ‘attempts at the justification or glorification (apologie) of terrorist
acts that may incite further terrorist acts’.12 The United Kingdom sponsored the resolution,13

and some suggest that the distinction between what the instrument required and what it only 
condemned was made to accommodate the approach to freedom of expression in the United 
States.14

3 Ribbelink, ‘Apologie Du Terrorisme’ and ‘Incitement to Terrorism’ (2004) at 12. 
4 Ibid. at 85, 99, 169. 
5 See Committee of Experts on Terrorism (CODEXTER), Abridged report of the 2nd meeting (29 March–1 April 2004), 

CM(2004)61, 5 April 2004; Committee of Experts on Terrorism (CODEXTER), Abridged report of the 3rd meeting (6– 
8 July 2004), CM(2004)134, 9 July 2004; Committee of Experts on Terrorism (CODEXTER), Abridged report of the 6th 
meeting (Strasbourg, 13–15 December 2004), CM(2004)218, 21 December 2004. 

6 Article 5 Council of Europe Convention on the Prevention of Terrorism 2005, CETS No. 196. 
7 See, e.g. Ronen, ‘Incitement to Terrorist Acts and International Law’ (2010) 23 Leiden Journal of International Law 645 at 

667–9. 
8 See Scheinin, ‘Limits to Freedom of Expression: Lessons from Counter-Terrorism’ in McGonagle and Donders (eds), The 

United Nations and Freedom of Expression and Information (2015) at 430–1. 
9 Council of Europe, Explanatory Report to the Council of Europe Convention on the Prevention of Terrorism (Council of Europe 

Treaty Series No. 196), 16 May 2005, at 97–100. 
10 On the role of the attacks in shaping the resolution, see Roach, The 9/11 Effect: Comparative Counter-Terrorism (2011) at 

55–9; Cram, Terror and the War on Dissent: Freedom of Expression in the Age of Al-Qaeda (2009) at 39–40. 
11 SC Res 1624, 14 September 2005, S/RES/1624 (2005) at OP 1. 
12 Ibid. at PP 4.  
13 Also see the speech delivered by the Prime Minister Blair during the adoption, UNSC, 5261st meeting, 14 September 2005, 

S/PV.5261 at 10. 
14 Barak-Erez and Scharia, ‘Freedom of Speech, Support for Terrorism, and the Challenge of Global Constitutional Law’ (2011) 

2 Harvard National Security Journal 1 at 19–22; Gordon, ‘Freedom of Expression, Hate Speech, and Incitement to Terrorism 
and Genocide: Resonances and Tensions’ in Bayefsky and Blank (eds), Incitement to Terrorism (2018) at 10–11. 
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In some instances, the subtleties and ambiguities of the 2005 Convention and resolution 
1624 have been exploited to justify criminalisation beyond their requirements. In reviewing the 
implementation of the resolution a decade after its adoption, the Security Council’s Counter-
Terrorism Committee observed that in their pursuit to implement the resolution, some states 
had introduced prohibitions on glorification, ‘as well as statements that dehumanize the victims 
of terrorism . . .  [arguing] that such expression creates a danger of the subsequent commission 
of terrorist acts’.15

The debate preceding the adoption of the UK Terrorism Act 2006—brought before parlia-
ment two months after the adoption of resolution 1624 and introduced in part to implement 
the 2005 Convention16—appears to have shaped the argument of the ‘radicalising’ effects that 
speech glorifying terrorist violence may have.17 The law introduced the offence of ‘encour-
agement of terrorism’ prohibiting both direct and indirect encouragement. The latter category 
encompassed statements that glorify ‘the commission or preparation (whether in the past, in 
the future or generally) of such acts or offences’, including when the speaker is ‘reckless as to 
whether members of the public will be directly or indirectly encouraged or otherwise induced 
by the statement to commit, prepare or instigate such acts or offences’.18 It went much further 
than Article 5 of the 2005 Convention it sought to implement by covering reckless statements 
and expanding the outcomes from the ‘commission of an offence’ to their preparation or insti-
gation.19 This reflected how the law treated glorification: whereas acts of incitement are worthy 
of suppression because they cause violence, acts of glorification are to be suppressed because 
they can contribute to one’s ‘radicalisation’. Thus, neither objective causality nor subjective 
intent of the speaker needs to be required, nor such ‘contributions’ need to be explicit.20 These 
concerns are now often expressed in terms of the effects that the presence of such speech has— 
one creating a ‘climate that is conducive to terrorism’21—rather than the direct effects of specific 
statements. One notable example is the 2014 French counterterrorism law that, among others, 
removed the offence of apologie from the 1881 press freedom statute to introduce it into the 
criminal code (with increased punishment specified for such acts committed online).22 Its 
explanatory memorandum states that ‘France cannot tolerate that on its own soil, messages 
can be disseminated with impunity calling for terrorism or glorifying it. These messages are part 

15 UNSC, Global survey of the implementation of Security Council resolution 1624 (2005) by Member States, S/2016/50, 28 
January 2016, at 11, 19; for the first survey, see UNSC, Global survey of the implementation by Member States of Security Council  
resolution 1624 (2005), S/2012/16, 9 January 2012. 

16 Terrorism Act 2006, Explanatory Notes at paras 20–28; Simon, Preventive Terrorism Offences: The Extension of the Ambit 
of Inchoate Liability in Criminal Law as a Response to the Threat of Terrorism (DPhil thesis, University of Oxford 2015) at 
167–71. 

17 For an extensive account of this idea being relied on, see Choudhury, ‘The Terrorism Act 2006: Discouraging Terrorism’ 
in Hare and Weinstein (eds), Extreme Speech and Democracy (2009); also see Hunt, ‘Criminal Prohibitions on Direct and 
Indirect Encouragement of Terrorism’ (2007) Criminal Law Review 441 at 441–3; Forcese and Roach, Terrorist Babble and 
the Limits of the Law: Assessing a Prospective Canadian Terrorism Glorification Offence, TSAS Working Paper 2015, January 
2015; Simon, supra n 16 at 165–7. 

18 Terrorism Act 2006, s 1; the provision was amended by Counter-Terrorism and Border Security Act 2019 to exclude the 
statements ‘directed at children or vulnerable adults who do not understand the statement to be an encouragement to engage  
in acts of terrorism’, see Explanatory Notes to Counter-Terrorism and Border Security Act 2019 at para 46. 

19 This point was made numerous times during the adoption of the Act, see, e.g. Joint Committee on Human Rights, Counter-
Terrorism Policy and Human Rights: Terrorism Bill and related matters, HL 75-I/HC 561-I, 5 December 2005, at 21–2; Joint 
Committee on Human Rights, Counter-Terrorism Policy and Human Rights: Terrorism Bill and related matters, HL 75-II/HC 
561-II, 5 December 2005, at 166–7. 

20 See in Hunt, supra n 17. 
21 Commission for Countering Extremism, Operating with Impunity. Hateful extremism: The need for a legal framework, February 

2021, at 13; also see Marchand, ‘An Ambiguous Response to a Real Threat: Criminalizing the Glorification of Terrorism 
in Britain’ (2010) 42 The George Washington International Law Review 123 at 140–3; Hunt, supra n 17 at 442; Gur-
Arye, ‘Can Freedom of Expression Survive Social Trauma: The Israeli Experience’ (2003) 13 Duke Journal of Comparative 
& International Law 155 at 172–7. 

22 Article 5 Loi n◦ 2014–1353 du 13 novembre 2014 renforçant les dispositions relatives à la lutte contre le terrorisme, Ch IV. 
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of ideological conditioning and are likely to lead to the commission of acts of terrorism’ (emphasis
added)23. 

Another notable place held by glorification offences is in the European Union (EU) coun-
terterrorism instruments. Following the language of the 2005 Convention, the 2008 EU Frame-
work Decision on combating terrorism included an offence of ‘public provocation to commit 
a terrorist offence’, criminalising acts ‘whether or not directly’ advocating terrorist offences, 
but requiring both the intent to incite and a causal link of the danger of such offences being 
committed.24 The 2017 Directive that replaced it did not change the elements of intent and 
causality but specified that indirect advocacy includes conduct ‘such as . . .  glorification of 
terrorist acts’.25 Recital 10 states that the offence ‘comprises, inter alia, the glorification and 
justification of terrorism’.26

The significance of including glorification as an example of indirect advocacy of terrorism in 
the 2017 Directive has been subject to differing interpretations,27 with some actors renouncing 
criminalisation of indirect provocation in general28 (that is, including glorification) and others 
criticising the usage of the terms like ‘glorification’ or ‘promotion’ of terrorism,29 but, ostensibly, 
not acts of speech ‘whether or not expressly advocating the commission of terrorist offences’.30

The Directive was set to be transposed by the EU member states into their national legislation 
by September 2018.31 In 2021, the EU’s Agency for Fundamental Rights reported that the 
requirement of danger was not present in 15 jurisdictions.32 Moreover, ‘even where the law 
specifically prescribes this assessment, it is not necessarily carried out in practice’.33

3. OBJECTIONS TO THE CRIMINALISATION OF GLORIFICATION
OF TERRORIST VIOLENCE 

A. The ‘Standard’ Objection of Inherent Overbreadth and Leroy v France 
The criminalisation of acts of glorification in a form that does not require a specific intent and 
fails to establish a causality requirement has long been an object of criticism from academic 

23 Loi n◦ 2014–1353 du 13 novembre 2014 renforçant les dispositions relatives à la lutte contre le terrorisme, Exposé des 
Motifs at para 4. 

24 Article 3(1) Council Framework Decision 2008/919/JHA of 28 November 2008 amending Framework Decision 
2002/475/JHA on combating terrorism; the previous Directive only dealt with incitement and in a cursory way, see Article 4 
Council Framework Decision of 13 June 2002 on combating terrorism; for detailed analysis, see, e.g. De Coensel, ‘Incitement 
to Terrorism: The Nexus Between Causality and Intent and the Question of Legitimacy—A Case Study of the European 
Union, Belgium and the United Kingdom’ in Paulussen and Scheinin (eds), Human Dignity and Human Security in Times of 
Terrorism (2020) at 272–81. 

25 Article 5 Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on combating terrorism 
and replacing Council Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA. 

26 Ibid. Recital 10. 
27 The issue that most contributions addressed was the threshold of causality specified in the Directive—I am bracketing it for 

the purposes of the discussion here, but see De Coensel, supra n 24 at 279–81; Human Rights Watch, EU Counterterrorism 
Directive Seriously Flawed, 30 November 2016, available at hrw.org/news/2016/11/30/eu-counterterrorism-directive-se 
riously-flawed [last accessed 7 May 2024]; Meijers Committee, Note on a Proposal for a Directive on combating terrorism, 
CM1603, 16 March 2016, at 4–5; European Digital Rights, Recommendations for the European Parliament’s Draft Report on 
the Directive on Combating Terrorism, Undated, available at edri.org/files/counterterrorism/CounterTerror_LIBEDraftRe 
port_EDRi_position.pdf [last accessed 7 May 2024], at 12–13. 

28 Meijers Committee, supra n 27 at 5–6. 
29 European Digital Rights, supra n 27 at 12; also see Report of the Special Rapporteur on the promotion and protection of 

human rights and fundamental freedoms while countering terrorism, 22 December 2010, A/HRC/16/51 at paras 29–32. 
30 European Digital Rights, supra n 27 at 13. 
31 Article 28 Directive (EU) 2017/541, supra n 25. 
32 European Union Agency for Fundamental Rights, Directive (EU) 2017/541 on Combating Terrorism: Impact on Fundamental 

Rights and Freedoms: Report, 18 November 2021, at 59. 
33 Ibid. 
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commentators, non-governmental organizations and international bodies. A 2008 UN 
Secretary-General report summarises what now represents the standard argument against it: 

Incitement must be separated from glorification. If the first may be legally prohibited, the second 
may not. In the context of the fight against terrorism a troubling trend has been the proscription 
of the glorification of terrorism, involving statements which may not go so far as to incite or promote 
the commission of terrorist acts, but nevertheless applaud past acts. While such statements might 
offend the sensitivities of individual persons and society, particularly the victims of terrorist acts, 
it is important that vague terms of uncertain scope such as “glorifying” or “promoting” terrorism 
not be used when restricting expression. Incitement can be understood as a direct call to engage in 
terrorism, with the intention that this will promote terrorism, and in a context in which the call is 
directly causally responsible for increasing the actual likelihood of a terrorist act occurring. In their 
fight against terrorism and in order to respect the freedom of expression, States should be careful to 
differentiate the two notions. 34

This account deems the offences to be inherently vague and overbroad35 —a problem that can 
only be rectified by narrowing it to cases of intentional and possibly consequential calls to engage 
in terrorist violence, i.e. to the offence of incitement.36 In other words, it does not suggest 
that reckless acts of glorification are worthy of protection as such or that they are necessarily 
inconsequential compared to incitement. Rather, the claim is that it is impossible to criminalise 
such forms of expression without it leading to ‘unnecessary or disproportionate interference 
with freedom of expression’.37

The assertion underlying this objection finds support in the facts of the 2008 decision of the 
ECtHR in Leroy v France.38 The applicant in the case was convicted for complicity in ‘apology 
of terrorism’ under an 1881 statute that had neither mens rea nor a requirement of causality of 
further violence and with the national court explicitly rejecting the defendant’s intention in the 
criminal proceedings.39 The act of speech in question was a cartoon depicting the attack on 
the World Trade Center accompanied by a caption parodying an advertising slogan.40 It was 
published on 13 September 2001 and later explained by the author to be an expression of his 
anti-Americanism.41 The ECtHR did not find a violation of Article 10. It dismissed the author’s 
stated motive in favour of the accompanying caption, finding it to be an expression supporting 

34 Report of the Secretary-General, The protection of human rights and fundamental freedoms while countering terrorism, 
A/63/337, 28 August 2008, at para 61. 

35 See, e.g. International Commission of Jurists, Counter-Terrorism and Human Rights in the Courts. Guidance for Judges, 
Prosecutors and Lawyers on Application of EU Directive 2017/541 on Combatting Terrorism, November 2020, at 24–7; Article 
19, Joint Declaration on defamation of religions, and anti-terrorism, and anti-extremism legislation, 20 April 2008, available at 
article19.org/resources/joint-declaration-defamation-religions-anti-terrorism-anti-extremism-legislation [last accessed 7 
May 2024]; Amnesty International, Dangerously Disproportionate. The Ever-Expanding National Security State in Europe, EUR  
01/5342/2017, January 2017, at 37; Council of Europe Commissioner for Human Rights, Misuse of anti-terror legislation 
threatens freedom of expression, 12 April 2018, available at coe.int/en/web/commissioner/-/misuse-of-anti-terror-legislatio 
n-threatens-freedom-of-expression [last accessed 7 May 2024]; and most recently, see Gardoll, ‘Speech Related to National 
Security: Terrorism Laws’ in Clooney and Neuberger (eds), Freedom of Speech in International Law (2024) at 394–6 and 
419–420 for both this argument and further references. 

36 Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while 
countering terrorism, supra n 29 at paras 29–32; OHCHR, Joint Declaration on Freedom of Expression and Responses to Conflict 
Situations, 4 May 2015; Ottawa Principles on Anti-terrorism and Human Rights, 8 February 2007, at para 2.2.2; Report of the 
Secretary-General, supra n 34 at paras 60–61. 

37 Human Rights Committee, General comment No 34, Article 19: Freedoms of opinion and expression, 12 September 2011, 
at para 46. 

38 Application No 36109/03, Merits and Just Satisfaction, 2 October 2008. 
39 Ibid. at para 14. 
40 Ibid. at paras 6–10. 
41 Ibid. at para 7. 
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the attack’s perpetrators, not criticism of US imperialism.42 Further reasons adduced by the 
Court included the ‘temporal dimension’ of the publication, its impact ‘in a politically sensitive 
region’ (Basque country) and the reactions that followed, ‘which could fuel the violence and 
demonstrate its plausible impact on public order in the region’, as well as the severity of the 
punishment (a fine).43 While upholding the decision of the authorities to punish the act of 
speech in question, the decision vindicates the objection against criminalisation of glorification 
by illustrating how its widely cast net inevitably suppresses speech, however distasteful, that 
either was not meant to be targeted or is not worthy of suppression otherwise. 

The criticism of the decision largely aligned with the ‘standard’ objection in suggesting that 
the Court failed to uphold its previous position of finding restrictions failing to constitute 
incitement to violence to be unjustifiable.44 Stefan Sottiaux argued that the Court’s preceding 
jurisprudence has moved towards a relatively fixed standard—formulated and advanced in a 
series of 1999 decisions that primarily focused on whether an expression ‘incites to violence 
against an individual, a public official or a sector of the population’45—a question which the 
Court answered by engaging with various factors that included the content of the acts of 
speech, the intention of the speaker, possible consequences and their seriousness.46 Against 
this background, the Court’s omission of the previously articulated standard and insufficient 
engagement with the facts was criticised as methodologically weak in its ‘ad hoc nature of the 
decision-making process’, where ‘the Court relapses into its earlier open-ended democratic 
necessity approach’.47 Andrew Dyer qualifies this criticism by suggesting that the Court did 
engage with relevant elements of the ‘incitement’ standard but failed to do it accurately;48 then, 
what Leroy demonstrates is that the ‘test is a vague one that allows judges considerable scope to 
prohibit speech merely because they consider it to be highly offensive’.49

B. Glorification and Restraining Principles of Criminal Law 
The second form of criticism is a more recent development. It emerged in response to the 
change brought to criminal law by criminalisation of preparatory and (pre-)inchoate terrorist 
offences that cover acts occurring much earlier than the actual infliction of harm.50 The UK 
Terrorism Act 2000, for example, criminalised possession of ‘an article in circumstances which 
give rise to a reasonable suspicion that his possession is for a purpose connected with the 

42 Ibid. at para 43. 
43 Ibid. at paras 46–47. 
44 Sottiaux, ‘Leroy v France: Apology of Terrorism and the Malaise of the European Court of Human Rights’ Free Speech 

Jurisprudence’ (2009) 3 European Human Rights Law Review 415; Voorhoof, ‘Some conclusions and outlook’ in Seminar on 
the European Protection of Freedom of Expression: Reflections on Some Recent Restrictive Trends, 10 October 2008, available at bi 
blio.ugent.be/publication/8059840/file/8059841 [last accessed 7 May 2024]; Belavusau, ‘A Dernier Cri from Strasbourg: 
An Ever Formidable Challenge of Hate Speech (Soulas & Others v. France, Leroy v. France, Balsytė-Lideikienė v. Lithuania)’ 
(2010) 16 European Public Law 373; Scheinin, supra n 8 at 437–8; Boyne, ‘Free Speech, Terrorism, and European Security: 
Defining and Defending the Political Community’ (2010) 30 Pace Law Review 417 at 468–75; Dyer, ‘Freedom of Expression 
and the Advocacy of Violence’ (2015) 33 Netherlands Quarterly of Human Rights 78; Duffy and Pitcher, ‘Inciting Terrorism? 
Crimes of Expression and the Limits of the Law’ (2018) Grotius Centre Working Paper Series No 2018/076-HRL at 31; 
conversely, the case law of the Court is often relied on to criticise glorification offences for failing to meet the incitement 
standard, see, e.g. Council of Europe Commissioner for Human Rights, supra n 35; Rights International Spain, Legal 
Standards on Glorification. Case law analysis of the offence of glorification of terrorism in Spain (undated) at 21–7; also, see 
Gardoll, supra n 35 at 391–4 and 400–2. 

45 Sottiaux, supra n 44 at 418, citing Sürek v Turkey (No. 1) Application No 26682/95, Merits and Just Satisfaction, 8 July 1999 
at para 61; further see, Sottiaux, Terrorism and the Limitation of Rights: The ECHR and the US Constitution (2008) at 88–116. 

46 Sottiaux, supra n 44 at 418–20. 
47 Ibid. at 424 and 420. 
48 Dyer, supra n 44 at 96–7. 
49 Ibid.; also see Duffy and Pitcher, supra n 44 at 31–2 (suggesting that the Court’s holistic assessment comes at the expense 

of clarity and strictness of the rules governing restrictions on speech). 
50 E.g. Zedner, ‘Terrorizing Criminal Law’ (2014) 8 Criminal Law and Philosophy 99; for an account supporting the trend, 

see, e.g. Garms, ‘The preventive criminal justice strategy against terrorism and its human rights implications’ in Nowak and 
Charbord (eds), Using Human Rights to Counter Terrorism (2018). 
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commission, preparation or instigation of an act of terrorism’ and collection of ‘information of 
a kind likely to be useful to a person committing or preparing an act of terrorism’.51 Recently 
introduced offences targeting ‘foreign terrorist fighters’ function similarly and include, among 
many others, crimes of ‘attempting to travel for the purposes of planning or receiving terrorist 
training’52 or prohibiting ‘any act of facilitation that assists any person in travelling abroad for 
the purpose of terrorism’.53 Such expansion of the body of criminal law is usually justified by 
the destructive nature of terrorist violence and the catastrophic harm a single act can bring, 
thus demanding its prevention and consequently sanctioning ‘early stage’ interventions.54 The 
offences of glorification are part of this trend;55 as discussed above, the primary rationale behind 
the suppression of such acts of speech is the prevention of only possible acts of violence. 

Reflecting on this development in the context of control orders (a preventive counterterror-
ism tool that typically grants the executive authorities powers to impose various restrictions on 
individuals outside of criminal justice processes), Lucia Zedner suggests that while being a pow-
erful mechanism, ‘there are limits to human rights discourse as a means of understanding and 
resisting’ preventive justice and that a ‘broader and denser set of interpretative frames is needed 
to analyse’ and ‘determine the principles by which it might be contested and constrained’.56

Although not explicitly named, the proportionality test must be part of the ‘human rights 
discourse’ being critiqued.57

One way of circumventing the proportionality test in criticising glorification offences that 
gained traction draws on normative constraints of criminal law.58 In particular, the idea of ‘harm’ 
as a relevant restraining condition is often invoked to provide the limit on the exercise of coercive 
power by a state and suppression of speech. One form of the argument appeals specifically to 
the ‘harm principle’ as a matter of criminal law theory.59 For example, Helen Duffy and Kate 
Pitcher suggest that criminal law can interfere to respond to (a real risk of) infliction of harm to 
a protected value, where the respective punishment must reflect the contribution made by the 
individual to the inflicted harm or risk.60 ‘Conversely, “remoteness” is a constraining principle 
of criminal law, such that the individual cannot be prosecuted for speech with no meaningful 
proximate link to an ultimate wrong’.61 Another form of the argument rests on the idea of the 
‘element’ or ‘requirement’ of harm being a necessary condition for restriction on expression.62

51 Terrorism Act 2000 ss 57 and 58. 
52 SC Res 2178, 24 September 2014, S/RES/2178 (2014) at para 6(a); Ginsborg, ‘One step forward, two steps back: The 

Security Council, “foreign terrorist fighters”, and human rights’ in Nowak and Charbord, supra n 50. 
53 Article 6 Additional Protocol to the Council of Europe Convention on the Prevention of Terrorism 2015, CETS No. 217. 
54 For a more detailed discussion, see Ashworth and Zedner, Preventive Justice (2014) at 95–118; Walker, Anglí, and Meliá 

(eds), Precursor Crimes of Terrorism: The Criminalisation of Terrorism Risk in Comparative Perspective (2022). 
55 See, e.g. Zedner, ‘Countering Terrorism or Criminalizing Curiosity? The Troubled History of UK Responses to Right-Wing 

and Other Extremism’ (2021) 50 Common Law World Review 57 at 65–6; for a detailed discussion, see, e.g. Simon, supra n 
16 at 164–99. 

56 Zedner, ‘Preventive Justice or Pre-Punishment? The Case of Control Orders’ (2007) 60 Current Legal Problems 174 at 174 
and 183–7. 

57 For a position in favour of the relevance of proportionality in this context, see, e.g. Anglí, Meliá, and Walker, ‘Introduction 
to Precursor Crimes of Terrorism’ in Walker, Anglí, and Meliá, supra n 54 at 9. 

58 See references following below; for examples of recourse to principles of criminal law in analysis and criticism of other over-
extended counterterrorism-related offences, see, e.g. OSCE Office for Democratic Institutions and Human Rights, Guidelines 
for Addressing the Threats and Challenges of ‘Foreign Terrorist Fighters’ within a Human Rights Framework, OSCE/ODIHR 
2018, 12 September 2018, at 34–45; Mitsilegas, ‘Counterterrorism and the Rule of Law in an Evolving European Union: Plus 
Ça Change?’ (2021) 12 New Journal of European Criminal Law 36 at 43–6; Zedner, supra n 56; International Commission of 
Jurists, supra n 35 at 15; Walker, ‘Counter-terrorism through precursor crimes’ in Walker, Anglí, and Meliá, supra n 54; Mehra 
and Coleman, The Role of the UN Security Council in Countering Terrorism & Violent Extremism: The Limits of Criminalization?, 
SFI Research Brief, October 2022, at 5–10. 

59 Duffy and Pitcher, supra n 44 at 16–8; De Coensel, supra n 24 at 285–7; Simon, supra n 16 at 186–95. 
60 Duffy and Pitcher, supra n 44 at 16. 
61 Ibid.; similarly, see Meijers Committee, supra n 27 at 8; Ashworth and Horder, Principles of Criminal Law (2013) at 41–3. 
62 Petzshce, ‘The legitimacy of offences criminalising incitement to terrorist acts: a European perspective’ in Walker, Anglí, 

and Meliá, supra n 54 at 110–111; Petzsche and Meliá, ‘Speaking of Terrorism and Terrorist Speech: Defining the Limits of 
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Anneke Petzsche and Manuel Cancio Meliá, for example, suggest that speech offences must 
contain ‘a strong nexus to the actual terrorist offence/act’ that ‘needs to be clearly defined’ 
to meet the requirement.63 They find Brandenburg v Ohio64 to be informative in clarifying 
what the content of such nexus can be, with its test of ‘clear and present danger’ incorporating 
‘the requirements of imminence and likelihood which, if taken seriously and transferred to 
terrorist speech offences, provides for the establishment of a strong causal nexus’.65 In a recent 
publication, Alice Gardoll finds that ‘Under international standards, speech cannot be restricted 
unless a state can demonstrate a specific type of harm that may arise from it’.66 Consequently, 
‘crimes such as the “glorification”, “justification” and “apology” of terrorism have been deemed 
to violate international law’.67

Although this connection does not appear to be acknowledged, the two forms of the argu-
ment must be complementary, with the ‘harm principle’ functioning as a ‘first principle’ and the 
‘harm requirement’ as a form of its operationalisation in criminal law.68 The authors discussing 
the ‘harm principle’ in relation to the glorification offences do not appear to subscribe to a 
particular form of the principle or a specific idea of ‘harm’ but rather to a broader idea of it 
being a relevant normative constraint binding the law-making. The scarce detail with which the 
principle is normally presented need not as such be fatal for the validity of the objection. Indeed, 
the demand that criminal restrictions on expression are imposed only to protect an important 
interest (e.g. harm to others) stands as long as freedom of expression itself is recognised as an 
interest of such importance as to require a weighty reason to limit its enjoyment. This much is 
uncontroversial. What seems to be less well founded is that the ‘harm requirement’ necessarily 
follows from the ‘harm principle’. A requirement that a statute only targets expression likely to 
cause harm is certainly sufficient to implement the ‘harm principle’, but it does not seem necessary 
to do so. As noted in the preceding discussion, glorification offences treat praise of violence as 
harmful because the state in which it remains unsuppressed is understood to be more conductive 
to terrorist violence.69 The collective interest in not creating a state that is more conductive to 
terrorist violence seems worthy of protection. Then, the expression that causes a loss to such 
interest seems to be properly ‘harmful’ as to warrant its suppression.70 That the contribution 
made by any one such statement can be imperceptibly small need not mean that it is not real.71

The claim that the requirement of harm is a standard of international human rights law needs 
to be addressed separately, if only briefly, since it asserts its foundation in a principle different 
from the ‘harm principle’.72 The practice of the Human Rights Committee cited in support of 
the argument is best described as requiring that restrictions on rights are only imposed to protect 

Terrorist Speech Offences’ in Lennon, King and McCartney (eds), Counter-terrorism, Constitutionalism and Miscarriages of 
Justice: A Festschrift for Professor Clive Walker (2018) at 153, 165; Gardoll, supra n 35. 

63 Petzsche and Meliá, supra n 62 at 165; also see Petzshce supra n 62 at 110–111. 
64 395 US 444 (1969). 
65 Petzsche and Meliá, supra n 62 at 165. 
66 Gardoll, supra n 35 at 382; note that all entries in the edited volume seem to address it in this fashion. 
67 Ibid. at 394, with the respective footnote adding that ‘These have also been criticized or struck down on the ground of 

vagueness’. 
68 It is difficult to conceptualise a different relationship between the two forms of the argument, for something else, if not the 

‘harm principle’, must support the argument for the ‘harm requirement’. 
69 See supra n 17–23 and accompanying text. I note that the empirical validity of this assertion is not questioned by the 

objections discussed here, so it is assumed to be true. 
70 Similarly, see, e.g. discussion and further references in Simpson, ‘“Won’t Somebody Please Think of the Children?” Hate 

Speech, Harm, and Childhood’ (2019) 38 Law and Philosophy 79 at 85ff; Waldron, The Harm in Hate Speech (2012); Brown, 
‘The Racial and Religious Hatred Act 2006: A Millian Response’ (2008) 11 Critical Review of International Social and Political 
Philosophy 1; Dyzenhaus, ‘John Stuart Mill and the Harm of Pornography’ (1992) 102 Ethics 534. 

71 E.g. Parfit, Reasons and Persons (1986) at 78–82; Waldron, supra n 70 at 97. 
72 Gardoll, supra n 35 at 382ff. 
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a specified interest that would otherwise be threatened. The wording of the relevant paragraph73

of the General Comment 34 reads as follows: 

When a State  party invokes a legitimate ground for  restriction of freedom of expression, it must
demonstrate in specific and individualised fashion the precise nature of the threat, and the necessity 
and proportionality of the specific action taken, in particular by establishing a direct and immediate 
connection between the expression and the threat.74

The decision it cites in support concerned a conviction of an artist prosecuted under a national 
security statute for producing a painting that constituted an ‘enemy-benefiting expression’.75

The government has failed to justify the restriction with reference to either of the purposes 
enumerated in Article 19(3) of the Covenant (e.g. right of others, national security or public 
order), with the Committee noting that the government ‘must demonstrate in specific fashion 
the precise nature of the threat to any of the enumerated purposes caused by the author’s 
conduct’ in finding a violation.76 The other decisions cited in support of the claim equally 
concern a requirement that restrictions properly relate to one of the enumerated purposes;77

the same is true of the later decisions explicitly citing the relevant part of the General Comment 
34.78 There appears to be no reason barring the use of term ‘harm’ to describe what the Com-
mittee describes as a ‘threat’ to an enumerated purpose, but its conversion into a ‘requirement of 
harm’79 for criminal statutes proscribing expression is not well founded. It might be that a rights’ 
restriction imposed by a criminal offence that incorporates such a requirement is more likely to 
be justifiable, but it need not follow that this is a necessary condition. A restriction imposed by an 
incitement offence with no harm requirement enforced in circumstances where the expression 
poses a risk of harm would be equally sufficient to meet the standard articulated by the Human 
Rights Committee. 

It is notable that despite having different starting points, both the ‘standard’ and the ‘criminal 
law’ objection, in both forms, reach an identical prescriptive conclusion that only acts of speech 
that are likely to be causally responsible for actual violence can be justifiably criminalised. On 
the one hand, this may be taken as evidence for the correctness of the conclusion since different 
accounts converging on the same normative standard speaks to the strength of said standard. 

An alternative interpretation is that the convergence exists because the conclusion might be 
preferred for reasons other than the explicitly stated ones. Consider, for instance, that neither 
approach seems to engage with (the strongest) reasons for criminalisation of glorification— 
the assertion about the negative aggregate effect of non-sanctioning of expression glorifying 

73 Ibid. at 382 and 389, footnote 298 and 359, respectively (citing para 35 of the General Comment 34, supra n 37, as well as 
decisions in Shin v Republic of Korea, infra n 75 and Ross v Canada, infra n 77). 

74 Human Rights Committee, supra n 37 at para 35.  
75 Shin v Republic of Korea (926/2000), Views, CCPR/C/80/D/926/2000 at para 2.2. 
76 Ibid. at paras 7–8; note that this appears to be a standard interpretation of the implications of this decision, see, e.g. OAS, 

Office of the Special Rapporteur for Freedom of Expression Inter-American Commission on Human Rights, Annual Report 
of the Special Rapporteur for Freedom of Expression 2004, OEA/Ser.L/V/II.122, 23 February 2005, at 85; Joseph, ‘Shin v 
Korea’, Oxford Reports on International Law, 20 June 2008, available at: opil.ouplaw.com/display/10.1093/law:ihrl/1894u 
nhrc04.case.1/law-ihrl-1894unhrc04 [last accessed 7 May 2024] at para A1. 

77 Ross v Canada (736/1997), Views, CCPR/C/70/D/736/1997 at para 11.5, cited in Gardoll, supra n 35 at 389, footnote 
359, and Claudia Andrea Marchant Reyes et al. v Chile  (2627/2015), Views, CCPR/C/121/D/2627/2015, cited in ibid., 
footnote 360. 

78 See, e.g. Protsko and Tolchi v Belarus (1919/2009, 1920/2009), Views, CCPR/C/109/D/1919–1920/2009 at para 
7.8; Ismagulova and Taukina v Kazakhstan (2664/2015), Views, CCPR/C/130/D/2664/2015 at paras 11.2– 
11.4; Toregozhina v Kazakhstan (2688/2015), Views, CCPR/C/131/D/2688/2015 at paras 8.3–8.4; Burakov 
v Belarus  (2692/2015), Views, CCPR/C/131/D/2692/2015 at paras 7.3–7.4; Lee et al. v Republic of Korea 
(2809/2016), Views, CCPR/C/130/D/2809/2016 at paras 7.3–8; Pérez Barriga et al. v Ecuador (3267/2018), Views, 
CCPR/C/136/D/3267/2018 at para 9.5. 

79 Gardoll, supra n 35 at 415ff. 
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terrorist violence. The dangers of any individual instances in which violence is glorified is not 
an issue motivating the instruments criminalising it; a suggestion that any one instance needs 
to be satisfy the requirements of intent and causality, or simply causality as the ‘harm principle’ 
objection would require, fails to capture the issue in question. Instead, doing so would require 
one to consider, for instance, if the effects of the presence of expression glorifying terrorist 
violence—absent a criminal sanction—create a more positive (however understood) state than 
that in which it is criminally sanctioned. For some, this might depend primarily on empirical 
questions (is the presence of such expression ‘conducive to terrorism’, and if so, how strong is the  
effect?); others might be more concerned with the normative implications (should we engage 
criminal law to punish acts of speech that are harmless individually but possibly dangerous in the 
aggregate?) or with some combination of both (how should the empirical uncertainty about the 
possible negative effects of non-sanctioning such expression be weighed against the normative 
uncertainly about the proper limits of freedom of expression?). 

Crucially, this claim need not imply disingenuity on part of those presenting such objections. 
Rather, one’s preference for a categorical objection against such offences in forms that require 
neither intent nor causality might be determined, for example, by a higher-level engagement 
with respective costs and benefits. In particular, glorification statutes are known to be prone 
to abuse by way of enabling the targeting of political opponents as well as individuals whose 
expression—although falling within the offences’ scope—is not worthy of prosecution or 
harsh punishment.80 Against this background, one can reasonably prefer to allow for some 
potentially dangerous expression (glorification of violence that fails to reach the requirements 
for incitement) to remain unpunishable if this norm against criminalisation of such expression 
would also serve to disallow its persecutory application. 

Ultimately, this contribution’s primary interest lies in situating the ECtHR’s adjudicatory 
approach towards glorification of violence against the two objections discussed above. It is the 
outcomes they generate, not their validity, that is of relevance, as well as the question of how such 
outcomes compare to those produced by the Court’s reasoning methodology. The following 
discussion first briefly addresses the relationship between restraining principles of criminal law 
and the Court’s approach to proportionality and then proceeds to analyse it against the demands 
of the ‘standard’ objection. 

4. GLORIFICATION OF VIOLENCE AT THE EUROPEAN COURT OF
HUMAN RIGHTS 

The growing number of relevant decisions makes it difficult to locate the limits that restrain 
punishment for such expression in the Court’s case law. Indeed, as the following discussion 
demonstrates, the Court’s reasoning in relevant decisions seems to differ from case to case. 
Before moving on to present the Court’s relevant case law, it is worth highlighting that ‘case 
law’ as such might not be the unit of analysis capable of appropriately explaining the Court’s 
position on the matter. Instead, the proper explanation might be exogenous to the narrow 
issue of glorification; that is, the Court’s position might be better explained by broader factors 
that control how it engages with cases before it, such as the changing standards of review,81

its application of the ‘margin of appreciation’ or broader tactics guiding the employment of 
deference. In other words, these decisions might appear inconsistent when one looks at them 
through the prism of the broader proportionality test, more narrow standards establishing what 

80 See, e.g. Duffy and Pitcher, supra n 44 at 7ff; Gardoll, supra n 35 at 360ff; more recently, see, e.g. Amnesty International, 
Russian Federation: terrorising the dissent: abuse of terrorism-related charges in Russia, EUR 46/7705/2024, 19 February 2024, 
available at amnesty.org/en/documents/eur46/7705/2024/en/ [last accessed 7 May 2024]. 

81 E.g. Spano, ‘The Future of the European Court of Human Rights—Subsidiarity, Process-Based Review and the Rule of Law’ 
(2018) 18 Human Rights Law Review 473. 
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satisfies the test of ‘necessity in a democratic society’, further more narrow Article 10 standards, 
principles governing violence-related speech, yet the same seemingly inconsistent decisions 
might be consistent from the standpoint of Court’s deference-giving practices, which, in turn, 
would explain the object-level inconsistencies. This is indeed the conclusion drawn here. What 
appears to better explain the inconsistencies across relevant decisions is the intersection between 
the Court’s chosen level of deference to national authorities and the prima facie justifiability 
of restrictions in particular cases. This argument is elaborated in the third section of this 
part; in what follows, the discussion first addresses the question of the Court’s approach to 
proportionality and its relation to criminal law principles as well as the ‘standard’ objection. 

A. Restraining Principles of Criminal Law and Proportionality 
Examining how the ‘harm’ objection against glorification offences interacts with the Court’s 
adjudicative method might seem rather futile. Indeed, the objection is at least in part an 
objection to proportionality-guided adjudication as it fails to account for considerations carried 
by such restraining principles—the justifiability of criminalisation of conduct as such. As far as 
the ECtHR is concerned, this is due to the two main obstacles. 

The first one is the explicit permissibility of restriction of rights in favour of various matters 
of public interest. The limitation clauses vary slightly for each limitable right in the Convention, 
but all are broader than prevention of harm, at least insofar as they allow for rights to be restricted 
for ‘the protection of morals’.82

The second obstacle is the object of review: the Court’s review is primarily case-specific, that 
is, it typically does not address the compatibility of the underlying legislation with the Con-
vention, but only the individual application of such legislation.83 Decisions in which the Court 
has indicated that a specific offence is incompatible with the Convention as such are rare,84 and 
the reasoning varies greatly.85 In other words, it is conceivable that the properties of a criminal 
offence that improperly criminalises some conduct would consistently render its application 
disproportionate, but for the offence itself not to be found incompatible with the Convention. 
Consider, for instance, the Court’s decision in Erkizia Almandoz v Spain, in which the applicant 
was convicted under the glorification offence for the speech he delivered as a keynote speaker 
at the event in tribute to a former member of the Euskadi Ta Askatasuna (ETA).86 Further 
aspects of this decision are  discussed below; of most relevance  here is the Court’s finding that
the applicant’s speech did not incite violence either directly or indirectly and that ‘there can be 
no question of concluding that he had intended to incite the use of violence while justifying and 
praising terrorist violence’ with respect to the more ambiguous parts of the speech.87 Note that 
the applicant was convicted under a statute that establishes no such requirements.88 Further, the 
Court appears to conclude that in addition to failing to constitute incitement to violence, the 
applicant’s speech should not be understood to constitute glorification of violence.89 Despite 
the Court’s analysis explicitly addressing the applicant’s conduct through the requirements that 
the underlying legislation ignores, nothing in the decision suggests that the legislation itself 
is incompatible with the Convention. Rather, it is the authorities’ intervention that is found 

82 But see Kumm, ‘Political Liberalism and the Structure of Rights’ in Pavlakos (ed), Law, Rights and Discourse: The Legal 
Philosophy of Robert Alexy (2007) at 142–8; Möller, The Global Model of Constitutional Rights (2012) at 181–93. 

83 Gerards, ‘Abstract and Concrete Reasonableness Review by the European Court of Human Rights’ (2020) 1 European 
Convention on Human Rights Law Review 218. 

84 Malby, Criminal Theory and International Human Rights Law (2020) at 208–29; also see Pinto, ‘Coercive Human Rights and 
the Forgotten History of the Council of Europe’s Report on Decriminalisation’ (2023) 86 The Modern Law Review 1108. 

85 Malby, supra n 84 at 110–46. 
86 Application No 5869/17, Merits and Just Satisfaction, 22 June 2021. 
87 Ibid. at para 46. 
88 Ibid. at para 17. 
89 Ibid. at para 49. 
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disproportionate for not being ‘necessary in a democratic society’.90 In a concurring opinion, 
Judge Lemmens suggested that it would have been preferable for the Court to say explicitly that 
the problem lies in the law itself, but even absent such a finding, the authorities will have to draw  
consequences from the judgment.91

Still, the inability of proportionality-based reasoning to fully capture the normative principles 
of criminal law is not necessarily a flaw. The primary function of the proportionality test, 
however construed, is to answer whether a limitation of a right in question is justifiable.92 In 
turn, although not expressly termed in rights language, a negative ‘harm principle’ is effectively 
constitutive of an immunity-right that is a corollary of a disability on part of the state to employ  
regulation against (non-)harmful and inconsequential acts of speech that such ‘harm principle’ 
would demand. 

However, to concede that proportionality-based reasoning fails to recognise normative con-
straints of criminal law principles is not to say that it does not recognise limits to the employment 
of criminal law. While being agnostic about, e.g. whether the law in question requires an 
appropriate mens rea or an expectation of causality, proportionality can be sensitive to the 
presence of these elements in the specific instance in which the law is being applied. As will be 
suggested in what follows, some of the basic principles generated by the logic of proportionality 
in relation to glorification offences are the inadmissibility of restrictions in instances where one’s 
expression fails to engage a competing interest or where one’s expression has been interfered 
with for inadmissible reasons. These limits might not be as robust as those provided by the 
constraining principle of criminal law, especially where the adjudicator engages them only so 
mildly, yet they are limits nonetheless and should inform the elements of respective criminal 
offences. 

B. Glorification as a Category and the ‘Standard’ Objection 
First is the question of the Court’s approach to glorification as a category. One possible approach 
is that of the 2005 Convention and the EU Directives, which treats glorification as a form of 
indirect incitement, thus subjecting it to the requirements of intent and causality that bind the 
‘standard’ incitement offences (‘glorification-as-incitement’). The other is to treat it as a separate 
category that seeks to punish such acts of speech for reasons other than their inciting nature, 
but rather because the presence of such speech is believed to be harmful as such (‘glorification-
as-glorification’).93 On this account, the respective offences need not require special intent or 
causal links to violence, as exemplified by the statute in, e.g. France. 

It is worth briefly noting the Court’s position on the issue before Leroy. While it was the 
first decision in which the Court has addressed a glorification statute, it was not the first one 
to discuss glorification of violence as a category, with the preceding decisions explicitly treating 
glorification as subject to the ‘incitement standard’.94 For example, in Sürek (no. 1), the Court
states the ‘incitement standard’, finds that the speech in question met the standard and concludes 
by underlining that it was not the shocking or disturbing qualities of it that render it unprotected  
under Article 10, but that it constituted ‘hate speech and the glorification of violence’.95 In Şener, 
a decision of the same period, the categorisation of glorification of violence as subject to the 

90 Ibid. at paras 50–51. 
91 Ibid. Opinion Concordante du Juge Lemmens at para 7; similarly, see Murat Vural v Turkey Application No 9540/07, Merits 

and Just Satisfaction, 21 October 2014, Partly Concurring and Partly Dissenting Opinion of Judge Sajó at sub-section titled 
‘The shortcomings of the “standard” proportionality approach’. 

92 See, e.g. discussion in Letsas, ‘The Scope and Balancing of Rights’ in Brems and Gerards (eds), Shaping Rights in the ECHR 
(2013). 

93 See discussion in Part 2.  
94 Cf Belavusau, supra n 44 at 383 footnote 36. 
95 Sürek v Turkey (No. 1), supra n 45 at para 62.  
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‘incitement standard’ is less pronounced due to the use of the conjunction ‘nor’ in finding the 
speech to be protected because ‘the article taken as a whole does not glorify violence, [nor] 
does it incite people to hatred, revenge, recrimination or armed resistance’,96 but the following 
paragraph underlines that ‘the views expressed in the incriminated article cannot be read as 
an incitement to violence, nor could they be construed as liable to incite violence’,97 with no 
discussion indicating that a different standard would apply to non-inciting acts of glorification. 

It was then the supposed non-application of that standard in Leroy that drew criticism.98

Arguably, then, the Court’s approach to the categorisation should inform the relevant standards 
to be applied and therefore be an issue of some importance. In other words, should ‘glorification-
as-incitement’ be preferred, it would align the Court’s approach with the demands of the 
‘standard’ objection to glorification: the Court would treat the interferences brought about by 
glorification statutes under the strict ‘incitement’ standards (intent and causality) and would 
then only find violations in cases where acts of glorification do not constitute incitement,99

effectively establishing that non-inciting glorification (‘glorification-as-glorification’) is not to 
be interfered with. This would not perfectly align with the ‘standard’ objection as the latter 
rejects that ‘glorification’ as a legitimate category, but the results of the Court’s findings would 
closely reflect the remaining outcomes demanded under the ‘standard’ account. 

i. Glorification as a category in the Court’s case law
The post-Leroy case law and the Court’s broader speech-related jurisprudence appear to 
treat glorification as a separate category of speech unprotected by Article 10 (‘glorification-
as-glorification’) rather than as a subcategory of incitement to violence (‘glorification-as-
incitement’). Despite a non-negligible number of relevant decisions, it should nonetheless be 
noted that providing an accurate account of the Court’s approach towards the issue is difficult 
due to the overlap in the scope of both approaches: the cases where acts of glorification do 
constitute incitement and are addressed by the Court as such offer no explanation of the 
Court’s stance on ‘glorification-as-glorification’. The Court’s position is then to be accounted for 
primarily through the varying use of conjunctions, examples of unprotected categories of speech 
that it provides and a smaller number of cases where acts of speech were explicitly deemed to 
constitute non-inciting glorification (‘glorification-as-glorification’). One example falling into 
the first category is the ‘key case’ of Perinçek v Switzerland, where the Grand Chamber notes 
that it is ‘expression that promotes or justifies violence, hatred, xenophobia or another form of 
intolerance’ that normally does not obtain the protection of Article 10,100 which would suggest 
that glorification need not constitute incitement. Similarly, glorification and incitement are 
independent categories in Altintaş, where ‘hate speech, apology for violence or incitement to 
violence’ are noted to be forms of expression that are not normally protected.101

Taşdemir v Turkey is an admissibility decision that appears to be the first one to deal with 
‘apology of terrorism’ after Leroy.102 The applicant was prosecuted for shouting slogans in 
support of the armed wing of the PKK (‘HPG (the armed wing of the PKK) to the front line 
in retaliation!’) at a rally. The Court found that the slogan amounts ‘to an apology of terrorism’ 
and the application was deemed inadmissible. Erkizia Almandoz is one out of a small number of 

96 Şener v Turkey Application No 26680/95, Merits and Just Satisfaction, 18 July 2000, at para 45; Yavuz et Yaylali c Turquie 
Application no 12606/11, Merits and Just Satisfaction, 17 December 2013, at para 51. 

97 Şener, supra  n 97 at para 45;  also  see  Hogefeld v Germany  Application No 35402/97, Admissibility, 20 January 2000 and 
discussion of the case law of the period in R v Choudary [2016] EWCA Crim. 61, [2018] 1 WLR 695 at paras 77–89. 

98 See supra n 44. 
99 Sottiaux, supra n 44 at 425; also see Duffy and Pitcher, supra n 44 at 27–8. 
100 Application No 27510/08, Merits and Just Satisfaction, 15 October 2015, at para 230. 
101 Altintaş c Turquie Application No 50495/08, Merits and Just Satisfaction, 10 March 2020, at para 30; also see Dmitriyevskiy 

v Russia Application No 42168/06, Merits and Just Satisfaction, 3 October 2017, at paras 99–100. 
102 Application No 38841/07, Admissibility, 23 February 2010. 
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decisions involving interferences driven by glorification statutes, with the applicant convicted 
under a glorification offence on account of the speech he delivered at an event in tribute to a 
former member of the ETA.103 Although the Court notes that it needs to establish whether the 
applicant’s expression constituted ‘direct or indirect call for violence, or justification of violence’ 
(emphasis added),104 it concludes that the applicant did not ‘intend to incite the use of violence 
while justifying and praising terrorist violence’ (emphasis added).105 If the former assumes that 
justification need not incite to be punishable (‘glorification-as-glorification’), the concluding 
sentence appeals to the higher standard (‘glorification-as-incitement’). This is followed by a 
finding seemingly independent from the preceding one, with the Court disagreeing with the 
reasoning of the domestic authorities on the characterisation of the speech as glorification.106

Judge Lemmens’ concurring opinion in the case is informative in this regard, suggesting that 
the Court’s use of the phrase ‘justification of violence, hatred or intolerance’ is unfortunate 
as it can be understood to incorrectly equate calls for violence—that are unprotected—and 
statements that ‘praise’ or ‘justify’ terrorism that are not unprotected as such: ‘the “simple” act 
of praising terrorism or justifying acts of terrorism, without such remarks being considered as 
calls for violence or hate speech, is not sufficient to exempt these opinions from the protection 
of Article 10’.107 It concludes with a suggestion for the Court to avoid wording that implies 
that glorification is a category that does not obtain the protection on part with calls for violence 
and hate speech (i.e. to treat it as ‘glorification-as-incitement’).108 Importantly, the concurring 
opinion does not seem to appeal for a change in the Court’s approach to glorification as 
a category. Indeed, Judge Lemmens finds the preceding case law to treat glorification as a 
subcategory of incitement and only suggests that this approach is not to be abandoned in the 
future and that the textual ambiguity of Erkizia Almandoz is not to be understood to set a new 
standard. As the preceding discussion shows, the ambiguity of the Court’s approach appears 
to predate Erkizia Almandoz and what Judge Lemmens seeks to prevent seems to have already 
happened. 

ii. Categorisation, competing interests and exclusion of wrong reasons
It would then be difficult to interpret the ambiguity of the Court’s approach towards the 
categorisation of glorification as being in line with the requirements of the ‘standard’ objection 
against interference with expression by glorification statutes; indeed, the ambiguity conflicts 
with the clarity that the ‘standard’ account seeks to uphold. 

Note, however, that the difference in premises underlying the ‘standard’ objection and the 
Court’s approach need not result in different outcomes. This might seem counterintuitive; 
after all, a principled rejection of criminalisation of glorification under the ‘standard’ account 
ought to cover more ground than the assessment of justifiability of such interferences on the 
basis of ‘necessity in a democratic society’, and the Court’s decision in Leroy would indicate as 
much. The variety of ‘factors’ taken into account by the Court in establishing the existence of a 
‘pressing social need’ for the respective restriction, e.g. the existence of a political dimension;109

the medium of the expression110 and its form;111 time of the publication;112 possible effects 

103 Erkizia Almandoz, supra n 87. 
104 Ibid. at para 46. 
105 Ibid. 
106 Ibid. at para 49. 
107 Ibid. at para 9. 
108 Ibid. 
109 Karataş v Turkey Application No 23168/94, Merits and Just Satisfaction, 8 July 1999, at para 50; Öztürk v Turkey Application 

No 22479/93, Merits and Just Satisfaction, 28 September 1999, at para 66. 
110 Karataş, supra n 110 at para 52. 
111 Lehideux and Isorni v France Application No 24662/94, Merits and Just Satisfaction, 23 September 1998, at para 52. 
112 Gerger v Turkey Application No 24919/94, Merits and Just Satisfaction, 8 July 1999, at para 49. 
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of the speech in the future;113 the identity of a speaker (e.g. an association legally operating 
to advocate for the ideas in question114); spread of the publication;115 ‘the problems linked 
to the prevention of terrorism’;116 or popularity of slogans,117 would also speak against the 
determinacy that the strict ‘incitement’ standard seeks to provide. 

It is not, however, the choice of such factors in a specific case or their assessment that 
minimises the relevance of the categorisation of glorification, but that the engagement with 
such factors serves as a proxy which allows the Court to identify, if any, the interests engaged 
by the expressive conduct in question. That is, any such analysis first establishes a relationship 
between two prima facie competing principles, where both must be worthy of protection. In the 
Court’s practice, this can be found in its holding, for example, that ‘where the views expressed 
do not comprise an incitement to violence . . .  [states]  cannot rely on protecting territorial
integrity and national security, maintaining public order and safety, or preventing crime, to 
restrict the right of the general public to be informed of them’.118 In other words, where an 
act of expression does not meaningfully engage an interest that is worthy of protection, there 
exists no reason to interfere with it.119 This element of the Court’s engagement with the facts is 
not necessarily explicit and should be distinguished from the analysis of whether the inference 
pursued a ‘legitimate aim’. The latter, in the Court’s practice,120 is a weak requirement that can 
be described as a check on the overall directionality of the interference towards the stated aims. 
The identification of the competing interests serves a different purpose, often carried out in 
the background, that of a check on whether one interest (freedom of expression) meaningfully 
engages another. 

What includes that ‘another’ interest is the second relevant mechanism, one of excluding 
wrong reasons for the restriction of rights.121 Where freedom of expression is concerned, such 
‘wrong’ reasons for the interference would include concerns that the speech in question is 
distasteful, wrong or otherwise objectionable.122 In the Court’s terms, for instance, ‘the fact that 
statements are made by somebody who is considered to be an outlaw cannot in itself justify an 
interference with the freedom of expression of those who publish such statements’.123

When applied to glorification offences, these two functions then must rule out the restrictions  
on utterances that fail to engage a competing interest (‘national security’, ‘public order’) and 

113 Erdoğdu v Turkey Application No 25723/94, Merits and Just Satisfaction, 15 June 2000, at para 69. 
114 Lehideux and Isorni, supra n 112 at para 56; cf with Zana v Turkey Application No 18954/91, Merits and Just Satisfaction, 

25 November 1997, at para 60. 
115 Arslan v Turkey Application No 23462/94, Merits and Just Satisfaction, 8 July 1999, at para 48; Gerger, supra n 113 at para 

50. 
116 Sürek (No. 1), supra n 45 at para 62.  
117 Gül and others v Turkey Application No 4870/02, Merits and Just Satisfaction, 8 June 2010, at para 41. 
118 Dmitriyevskiy, supra n 102 at para 100. 
119 See, e.g. Öztürk, supra n 110 at para 69; mutatis mutandis, see, e.g.  ̇Ibrahim Aksoy v Turkey Applications Nos 28,635/95, 

30,171/96 and 34,535/97, Merits and Just Satisfaction, 10 October 2000, at paras 58–80; Karkin v Turkey Application 
No 43928/98, Merits and Just Satisfaction, 23 September 2003, at paras 33–39; Belek and Velioğlu v Turkey Application 
No. 44227/04, Merits and Just Satisfaction, 6 October 2015, at paras 20–27; for an example of a more straightforward 
indication of a clearly lacking competing interest, see, e.g. Müdür Duman v Turkey Application No 15450/03, Merits and 
Just Satisfaction, 6 October 2015, at paras 32–35. 

120 See, e.g. Gerards, General Principles of the European Convention on Human Rights (2019) at 220ff. 
121 This is typically discussed as an element of the ‘standard’ proportionality test; for the purposes of the discussion here, I 

bracket the question of how the Court’s approach to proportionality relates to its ‘standard’ version, and only engage with 
how exclusion of wrong reasons functions within the Court’s approach. On exclusion of wrong reasons as an element of 
the proportionality test broadly, see Kumm, supra n 82; Möller, supra n 82; Neto, ‘Should All Arguments Matter? On the 
Exclusion of Certain Reasons from the Proportionality Test’ in Paulson, Gomes Trivisonno, and Aguiar de Oliveira (eds), 
Alexy’s Theory of Law (2015); also see Porat, ‘The Dual Model of Balancing: A Model for the Proper Scope of Balancing in 
Constitutional Law’ (2005) 27 Cardozo Law Review 1393. 

122 Kumm, supra n 82 at 145ff. 
123 Dmitriyevskiy supra n 102 at para 104; cf Kaya c Turquie Application No 6250/02, Admissibility, 22 March 2007. 



Glorification of Terrorist Violence • 17

restrictions imposed simply due to such utterances’ objectionable character. Since ‘glorification-
as-glorification’ offences are purposefully broad in their scope, they are likely to capture 
instances where restrictions fail to meet either of these ‘standards’ by, for instance, allowing 
for the prosecution of inconsequential or low-impact utterances or expressions that only seek 
to provoke a reaction and not to encourage or incite. Then, these two ‘requirements’ would be 
expected to render such offences closer to ‘glorification-as-incitement’ by restricting their use 
to instances where both are met. 

To illustrate, consider the Court’s findings in Yavuz and Yaylali v Turkey, Stomakhin v Russia 
and Müdür Duman v Turkey. The applicants in Yavuz and Yaylali124 were prosecuted for pro-
pagandising in favour of a terrorist organization on account of their shouting of slogans during
a demonstration in protest of the killing of members of an armed organization that occurred 
during a clash with government forces. The slogans included, among others, ‘the murderous 
state will be held accountable’, ‘the martyrs of the revolution are immortal’ and ‘we have paid 
the price, we will make it pay’.125 The Court’s finding of a violation of Article 10 is primarily 
driven by the applicants’ speech constituting criticism of the authorities that neither sought nor 
was likely to encourage violence.126

The applicant in Stomakhin v Russia127 was convicted for his writings, whose contents varied 
significantly—from criticism of the Russian Government’s actions in the context of the armed 
conflict in the Chechen Republic, to ‘generalised negative statements’ characterising ethnic 
and religious groups, to statements in support of acts of violence perpetrated by the Chechen 
separatists—and the Court addressed them separately.128 Some of the statements that the Court 
placed in the latter group129—the one of most relevance here—included acts of speech that 
can be reasonably described as glorification of terrorist violence: in his monthly newsletter 
publication, the applicant described the 2002 hostage-taking at the Moscow theatre as ‘the 
action of . . .  heroic Chechen rebels’130 and the 2004 Moscow metro bombing as ‘justified, 
natural and lawful . . .  Chechens have a moral right to blow up everything they want in Russia, 
after what Russia and Russians have done to them . . .  ’.131 Other texts that the Court included 
in this category appear to be qualitatively different.132 For example, they included a headline 
mentioning ‘national liberation struggle of the Chechen people against the colonial expansion of 
Russia’,133 attribution of titles like ‘President’ and ‘Commander-In-Chief’ to separatist leaders’ 
names134 and others.135 The paragraph following the listing of extracts in question opens with 
the Court stating that they ‘promote, justify and glorify terrorism and violence’ in romanticising 
and idealising the cause of the separatists and their leaders while stigmatising the other party 
to the conflict.136 Analysis continues, and the initial characterisation is repeated prior to the 
analysis of the reasons adduced by the domestic courts: ‘the impugned statements went far 

124 Yavuz et Yaylali, supra n 97; it should be noted that the Court’s jurisprudence on the Turkish statute against ‘propagandising 
in favour of a terrorist organization’ is vast, and this specific decision is highlighted here due to the Court’s statement of 
‘relevant international law’, see infra n 142, also see, e.g. Faruk Temel c Turquie Application No 16853/05, Merits and Just 
Satisfaction, 1 February 2011; Bülent Kaya c Turquie Application No 52056/08, Merits and Just Satisfaction, 22 October 
2013; Mart et autres c Turquie Application No 57031/10, Merits and Just Satisfaction, 19 March 2019. 

125 Yavuz et Yaylali, supra n 97 at paras 7–12. 
126 Ibid. at para 52. 
127 Application No 52273/07, Merits and Just Satisfaction, 9 May 2018. 
128 Ibid. at para 97ff; see both concurring opinions for criticism of classification of some statements. 
129 Ibid. at para 98. 
130 Ibid. at para 8. 
131 Ibid. at para 32; also see ibid. Concurring Opinion of Judge Keller at paras 8–17. 
132 Stomakhin, supra n 128, Concurring Opinion of Judge Keller at paras 9–12. 
133 Stomakhin, supra n 128 at para 13; ibid. Concurring Opinion of Judge Keller at para 11. 
134 Ibid. at para 14. 
135 Ibid. at para 29. 
136 Ibid. at para 99. 
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beyond the acceptable limits of criticism and amounted to glorification of terrorism and deadly 
violence’.137 The Court then highlights that the domestic courts characterised the applicant’s 
statements in part as justification and glorification of terrorist violence138 and finds their 
conclusion valid as it ‘is prepared to accept that the impugned statements . . .  incited hatred 
against the members of the federal armed and security forces and exposed them to a possible risk 
of physical violence’.139 This allowed the Court to find that the interference with the applicant’s 
freedom of expression met a ‘pressing social need’ with regard to these acts of speech.140

The factual backgrounds in the two decisions are similar in that the acts of speech in both 
serve to communicate a degree of support  towards a terrorist group—at the  lower end  of the
spectrum with slogans like ‘the martyrs of the revolution are immortal’ in Yavuz and Yaylali and 
higher up the scale with the justification of specific acts of terrorist violence in Stomakhin— 
that is sufficient to code them both as glorification of terrorism.141 The relevant difference 
lies in the existence of a competing public interest, with the relevant statements in Stomakhin 
engaging it as they ‘incited hatred against the members of the federal armed and security forces 
and exposed them to a possible risk of physical violence’,142 and lacking in Yavuz and Yaylali as 
their slogans ‘amounted to a criticism of the acts committed by the official authorities but did not 
encourage the use of violence or armed resistance or uprising’ and unlikely ‘to promote violence  
by instilling a deep and irrational hatred towards identified persons, in particular members of the 
security forces and their families’.143

Müdür Duman v Turkey further illustrates an interference that failed to engage a competing 
interest. The applicant was convicted for ‘praising or condoning’ acts publishable by law on 
account of ‘illegal publications and flags and symbols of the PKK’ as well as ‘pictures, articles 
and books pertaining to Mr Öcalan’ found by the police in the branch office of a political party 
that the applicant was the director of.144 The Court disagreed that the presence of such materials  
in the office can be properly construed as an expression of support for unlawful acts since the 
authorities failed to show that the materials in question advocated violence,145 thus finding a 
violation of Article 10. In other words, there was no competing public interest that the mere 
presence of materials engaged. 

This serves to highlight that the Court’s approach to categorisation of glorification is not, 
and need not be, necessarily determinative in decisions concerning acts of glorification. By 
establishing the existence of a competing public interest and reviewing the admissibility of 
reasons for restrictions on such forms of expressions, the Court effectively raises the standards 
above those of ‘glorification-as-glorification’: it is necessary but not sufficient for an act of speech 
to simply constitute glorification of violence in order to be justifiably restricted as such, with other 
conditions needing to be met. Or so it should. As the following section will demonstrate, the 
effects of these functions are negated by deference afforded to domestic authorities in questions 
of the impacts and consequences of one’s utterances. 

137 Ibid. at para 103. 
138 Ibid. at para 104. 
139 Ibid. at para 107. 
140 Ibid. at paras 107–108; however, the decision finds a violation of Article 10 on account of the disproportionality of the 

punishment relative to the impact of the publication, see ibid. at paras 110–134; for criticism of this approach, see ibid. 
Concurring Opinion of Judge Keller at paras 8–17. 

141 This is done only indirectly in Yavuz and Yaylali through the statement of ‘relevant international law’, see Yavuz et Yaylali, 
supra n 97 at paras 22–26; in Stomakhin, the Court explicitly states that the applicant’s speech amounted to ‘glorification of 
terrorism and deadly violence’, see Stomakhin, supra n 128 at para 103. 

142 Stomakhin, supra n 128 at para 107. 
143 Yavuz et Yaylali, supra n 97 at para 52.  
144 Müdür Duman, supra n 120 at paras 5–18. 
145 Ibid. at para 33; also see Gürbüz et Bayar c Turquie Application No 8860/13, Merits and Just Satisfaction, 21 July 2019, for 

an example of speech the Court explicitly deemed to be covered by Article 5 of the 2005 Convention.
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C. Deference in Review and the Impact of Expression 
The Court’s jurisprudence goes beyond the decisions discussed so far and the outcomes of 
the other decisions would count against the restraining effects of the Court’s adjudicatory 
methods described above. Rather, at least insofar as object-level inconsistencies are concerned, 
what appears to bear some explanatory power for the apparent and controversial divergence in 
outcomes is the Court’s deference to the domestic authorities on the issue of the expression’s 
impact. In particular, it is the Court’s deferential acceptance of the domestic authorities’ asser-
tions concerning the dangerous effects of instances of glorification that drives the inconsisten-
cies, with a focus on one recurring element in such assertions, that of the recency of violence. 

The term ‘deference’ here is not equivalent to the notion of ‘margin of appreciation’. Indeed, 
as far as the Court is concerned, deference is often understood to be a matter of ‘margin of 
appreciation’, a doctrine that formalises the Court’s practice of allowing national authorities 
a degree of discretion in applying the Convention.146 The content of the doctrine, however, 
remains quite ambiguous,147 with its various accounts attributing it differing functions. Such 
functions include, among others, addressing the discretion afforded to national authorities in 
conceptualising the relationship between individual freedoms and collective goals and regulat-
ing the intensity of the Court’s review;148 serving as a tool assigning an appropriate standard of 
proof;149 or being a tool of second-order reasoning and assigning weight to the reasons provided 
by the national authorities on the basis of considerations external to such reasons.150 At the same 
time, a recent quantitative study finds no relationship between the invocation of the doctrine 
and actual deference to national authorities, but only between the doctrine and outcomes of 
decisions involving  matters with no settled  case  law.151 Similar findings have been made in 
qualitative contributions.152 Then, equating the term ‘deference’ with ‘margin of appreciation’ 
would require an account of the latter. This not a task to be undertaken here. Rather, in what 
follows, deference is understood to relate to broader, unspecified and implicit tactics guiding the 
intensity of review and its variation within specific decisions, e.g. choices made with regard to 
the examination of some assumptions made by the authorities, but not others, or the choices to 
assert the authority over the justifiability of applicant’s punishment but not over the interference 
itself, or vice versa. Admittedly, this account of defence is likely to fall within the notion of 
margin of appreciation on most, if not all, of its accounts. Still, it is this lower-level deference—as 
opposed to higher-level doctrine of margin of appreciation—that appears to properly explain the 
diverging conclusions across relevant decisions of the Court, with some lower-level assumptions 
tested and rebutted and other ones accepted unexamined. To suggest that this is driven by 
the reliance on the doctrine of margin of appreciation is to offer a high-level explanation to 

146 See, e.g. Letsas, ‘Two Concepts of the Margin of Appreciation’ (2006) 26 Oxford Journal of Legal Studies 705 at 720–4; Legg, 
The Margin of Appreciation in International Human Rights Law: Deference and Proportionality (2012) at 17–37; Shany, ‘All 
Roads Lead to Strasbourg?: Application of the Margin of Appreciation Doctrine by the European Court of Human Rights 
and the UN Human Rights Committee’ (2018) 9 Journal of International Dispute Settlement 180 at 182–8; Molbæk-Steensig, 
‘Subsidiarity Does Not Win Cases: A Mixed Methods Study of the Relationship between Margin of Appreciation Language 
and Deference at the European Court of Human Rights’ (2023) 36 Leiden Journal of International Law 83. 

147 Letsas, supra n 147; Kratochvíl, ‘The Inflation of the Margin of Appreciation by the European Court of Human Rights’ 
(2011) 29 Netherlands Quarterly of Human Rights 324 at 326ff; Arnardóttir, ‘Rethinking the Two Margins of Appreciation’ 
(2016) 12 European Constitutional Law Review 27; Gerards, ‘Margin of Appreciation and Incrementalism in the Case Law 
of the European Court of Human Rights’ (2018) 18 Human Rights Law Review 495. 

148 Letsas, supra n 147; also see, e.g. Shany, ‘Toward a General Margin of Appreciation Doctrine in International Law?’ (2005) 
16 European Journal of International Law 907; Kratochvíl, supra n 148; McGoldrick, ‘A Defence of the Margin of Appreciation 
and an Argument for Its Application by the Human Rights Committee’ (2016) 65 International and Comparative Law 
Quarterly 21; Shany, supra n 147. 

149 Ambrus, ‘The European Court of Human Rights and Standards of Proof’ in Lukasz Gruszczynski and Wouter Werner (eds), 
Deference in International Courts and Tribunals (2014). 

150 Legg, supra n 147. 
151 Molbæk-Steensig, supra n 147. 
152 Kratochvíl, supra n 148; Gerards, supra n 148. 
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what appears to be a lower-level phenomenon. Instead, a lower-lever account of deference, as 
suggested here, explains the divergence of the outcomes at a level at which it appears to be 
caused. 

Not all relevant decisions are subject to complicated deference-granting practices. Indeed, 
some are ‘easy cases’, with their facts describing interferences that exist on the less controversial 
side of the spectrum. These decisions demand little deference from the Court and the outcomes  
are equally ‘easy’ to justify, whether they result in the Court finding a violation or not. 

It is in the ‘hard cases’ where deference-giving is primarily employed. ‘Hard cases’ concern 
instances in which the conclusion about the justifiability of the interference is not relatively 
straightforward in the sense of clearly signalling that an interference is abusive or dispropor-
tionate, or, to the contrary, appropriate and uncontroversial; neither a finding of a violation 
or a finding of no violation would necessarily be unacceptable given the complexity of factors 
shaping a case. A specific issue on which the Court appears to grant it in glorification-related 
cases, and one that appears to drive their outcomes, is the expression’s impact. It has not 
been ignored in the post-Leroy criticism, but it is the overall ‘vagueness’ of the requirement 
of necessity in a democratic society that appears to have been its central element, with strict 
adherence to a ‘standard’ incitement approach being the solution.153

The following subsection will first briefly address the decisions that fall into the category of 
‘easy cases’. The subsequent one will address deference-giving in accepting the assertions about 
the effects of the recency of violence in the ‘hard cases’. What follows is meant to be a descriptive  
exercise; the question of the justifiability of the Court’s tactics of deference is outside of this 
contribution’s scope. 

i. Non-deferential review in ‘easy cases’
The relevant decisions falling in the category of ‘easy cases’ include Altintaş v Turkey, Mehdi
Tanrikulu v Turkey (No 2) and Erkizia Almandoz v Spain. What allows for them to be categorised 
as such is that their underlying facts demanded no deference from the Court, which explains 
their outcomes. 

In Altintaş, the publication edited by the applicant had a piece discussing the 1972 Kizildere 
hostage-taking incident perpetrated by members of violent revolutionary organizations to stop 
the execution of death sentences against the groups’ leaders. The negotiations with the security 
forces failed and following a fire exchange, the militants executed the hostages. All but one 
hostage-taker were killed as the armed forces stormed the house.154 The title of the article 
described one of the hostage-takers ‘and his friends’ as still living ‘like the idols of youth’, with the 
incident presented as an assault of ‘a group of young revolutionaries’ ‘who wanted to prevent the  
execution’ ‘of their friends’ by carrying out the kidnapping, but who were ‘massacred without 
achieving [their goal]’; they ‘still live as the idols of youth’.155 The applicant was prosecuted 
and found guilty of the offence of glorification of crime and sentenced to a fine.156 In analysing 
whether the interference was ‘necessary in a democratic society’, the Court first points to its 
authority to analyse the writings in the case on its own and not only rely on the reasoning 
provided by the domestic courts, ‘in particular when it is clear and manifest that the disputed 
remarks can only be qualified as hate speech, apology for violence or incitement to violence’ 
as such forms of expression do not attract the benefit of protection.157 It then proceeds with its 
analysis of ‘the terms used in the disputed article, the context of its publication and its capacity to 

153 See supra n 44 and accompanying text, but note Sottiaux, supra n 44 emphasising the question of impact. 
154 Altintaş, supra n 102. 
155 Ibid. at para 10. 
156 Ibid. at paras 11–12. 
157 Ibid. at para 30. 
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cause harm’,158 finding that the piece was published in a ‘tense social context’ (on the occasion 
of the incident, distributed in the region where it took place and against the background of 
commemorative events organised by groups sympathetic of the hostage-takers),159 that the 
analysis offered in the piece constitutes ‘an apology or, at the very least, a justification of violence’ 
(the approving terms describing the hostage-taking and qualification of the abductors’ deaths as 
a ‘massacre’),160 and that the risk of violence inspired by the piece ‘should not be minimised 
(as it ‘could encourage or incite certain young people, in particular members or supporters of 
certain illegal organizations, to commit violent acts similar to those committed . . .  so that they 
too become “the idols of youth”’).161 No violation of Article 10 was found. 

The decision in Mehdi Tanrikulu concerned the prosecution of an editor for stories that 
described ‘A.Ö.’, ‘the leader of the illegal armed organization PKK’ as ‘leader of the Kurdish 
people’, the PKK as ‘Kurdish people’s liberation movement’,162 and its members presented in 
various heroic terms.163 The applicant was found guilty of the offense of ‘propaganda in favour 
of an illegal organization’ and sentenced to a prison term of seven years and six months, the 
execution of which was then suspended for three years.164 The Court examined the issues of the 
publication containing the writings in question separately, finding a violation of Article 10 with 
respect to the pieces that described Öcalan as ‘leader of the Kurdish people’ (no reason to depart 
from ‘numerous cases against Turkey’ establishing that this characterisation does not incite 
violence on its own),165 and with respect to one that described the PKK as ‘Kurdish liberation 
movement’ since the Court found that the article in question contains no reference to PKK.166

The conclusion concerning these two issues is primarily driven by the failure of the domestic 
authorities to provide ‘relevant and sufficient’ reasons justifying the interference.167 However, 
the Court found no violation with respect to the second category of published articles, ones 
that included statements made by PKK leaders and those titled in the fashion of ‘The Kurds will 
defend themselves’, ‘Pioneering role of the PKK and popular heroism’ and ‘The week of heroism 
is an epic of freedom’.168 The two relevant statements of the group’s leaders were: ‘as long as the 
attacks continue, the Kurds will defend themselves by all the means’ and ‘if they continue to 
attack the Kurds, [the latter] have the right to defend themselves’; further, the articles presented 
the group’s activity in various laudatory terms.169 The Court found that the leaders’ statements 
can only be read as an attempt to  incite  violence;170 ‘if the domestic courts did not take into 
account the intention of the applicant, the Court cannot overlook the potential impact of such 
messages containing glorification of violence in a politically sensitive region’.171 The Court then 
agreed with the domestic authorities that these writings ‘presented a concrete danger to public 
order’.172

Some aspects of the decision in Erkizia Almandoz have been discussed in the preceding 
sections. Of most relevance here is that the decision of the domestic courts in upholding the 

158 Ibid. at para 31. 
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applicant’s conviction for a glorification statute appear to have been driven primarily by the 
overall setting of the event where the speech was delivered—a venerating tribute of a ‘deceased 
terrorist’ ‘who was known only for his notable role within ETA’173—and only secondarily by the 
applicant’s ‘deliberately ambiguous’ call to reflect on choosing the most appropriate path, ‘the 
path that will do the most harm to the state: the path that leads this people towards a democratic 
scenario’ or his shouting ‘Long live!’ to the name of the celebrated individual.174 As noted above, 
the ECtHR found that the speech did not intend to incite violence;175 rather, it found that the 
applicant’s speech sought to encourage reflection towards a democratic path, and neither the 
risk of ETA violence that existed at the time nor the dramatic arrangements of the event were to 
justify the conviction.176 Thus, the majority found a violation of Article 10. 

These three decisions illustrate the instances where the reasons for the interference are not 
subject to much controversy, whether they succeed (Altintaş and with regard to the second 
category of statements in Mehdi Tanrikulu) or fail (Erkizia Almandoz and the first category in 
Mehdi Tanrikulu) at that task. The Court need not defer to the domestic authorities in reaching 
its conclusions. Altintaş is exemplary of the sort of expression targeted by glorification offences, 
and the article’s publication against the background of commemorative events held by groups 
sympathetic to the hostage-takers is a valid reason in favour of the interference. The group of 
relevant statements made by PKK leaders in Mehdi Tanrikulu appear to be communicated in a 
form that is difficult to read as something other than encouragement of violence. Finally, the 
finding of a violation in Erkizia Almandoz is the least controversial one as the applicant’s speech, 
however ambiguous, does not seem to justify or appeal to violence in any form. 

ii. Deference on the impact of expression in ‘hard cases’
The decisions in Z.B. v France, Rouillan v France and Jorge López v Spain are the ‘hard cases’, 
with the interferences imposed in a less clearly (non-)justifiable manner, and thus with more 
deference expected from the Court. 

Z.B. is the first of two decisions concerning the French glorification offence delivered after 
Leroy.177 The applicant gifted his three-year-old nephew, a boy born on 11 September 2009 
named Jihad, a T-shirt that read ‘I am a bomb!’ on the front and ‘Jihad, born on September 11’ 
on the back and asked that he wears it to his preschool.178 The applicant later explained that 
this was intended in jest.179 The text on the T-shirt was seen solely by the preschool director 
and another adult responsible for dressing the boy, but invisible to others.180 The applicant 
and his sister were found guilty of the charge of glorification of ‘crime of intentional attacks on 
life’.181 The Court’s analysis of the necessity of the interference is carried out primarily through 
the pronouncements of the domestic authorities. The pertinence of the threat of terrorism in 
France was one contentious issue of relevance here. In the proceedings before the Court, the 
government submitted that the applicant’s conviction was handed down ‘in the global context 
of terrorist threat’ but also took account of the particular circumstances of involving  a child  in
a school: the T-shirt was worn on 25 September 2012, months after a series of attacks were 
perpetrated in March 2012 ‘in the name of the same ideology that inspired the attacks of 11 

173 Ibid. at paras 12–13. 
174 Ibid. at paras 10, 12–13. 
175 Ibid. at paras 46–49. 
176 Ibid. at paras 47–50. 
177 Z.B. c France Application No 46883/15, Merits and Just Satisfaction, 2 September 2021. 
178 Ibid. at paras 4–5. 
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180 Ibid. at para 62. 
181 Ibid. at paras 8–15. 
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September 2001’.182 One of the attacks in March 2012 targeted a school, ‘and the applicant was 
convicted less than a year later’.183 Therefore, it is this context of the threat of terrorist violence 
that is of relevance, not the long period between the 11 September attacks and the day the T-
shirt was worn.184 Similar arguments concerning the recency of the March 2012 attacks were 
made in the domestic proceedings,185 and the Court found no reason to disagree: ‘in the view 
of the terrorist ideology underlying’ the 11 September and March 2012 attacks, the passage 
of time was not likely to attenuate the impact of the message, and nor does the fact that the 
applicant has no links to terrorist groups or does not subscribe to a terrorist ideology.186 The 
Court then finds that the limited visibility of the message—two adult staff of the school who 
discovered it while dressing the child—was to be negated by the fact that the applicant did not 
deny having requested that the T-shirt is worn at school or wanting to share his message.187 With 
respect to the statement’s impact, the Court deferred to the arguments made by the government 
in domestic proceedings, where ‘the emotion and the tensions caused by this message’ were 
underlined ‘to demonstrate its violence as well as the danger for social peace that messages 
associating a tragic event with a cause for celebration could constitute’.188 A finding of no 
violation of Article 10 is reached unanimously.189

Rouillan is the second of the two post-Leroy decisions addressing the French glorification 
statute.190 The applicant in the case is a former member of the Action Directe—a far-left terrorist 
group active in France in the 1980s—who was convicted for various terrorism-related offences 
and sentenced to life imprisonment but conditionally released in 2012 subject to obligations of 
refraining from disseminating his works relating to his offences or publicly discussing them.191

In February 2016, he gave an interview broadcast on a local radio station and published 
online.192 The journalists interviewing the applicant presented his background, and a part of 
their talk was dedicated to the state of emergency introduced in France after the November 2015 
terrorist attacks; in their discussion of ‘the phenomenon of Islamist radicalisation in prison and 
[the applicant’s] exchanges with radicalised prisoners during his own detention’, the applicant 
expressed disagreement with ‘developing anti-terrorist clichés’ that describe the perpetrators as 
cowards, continuing to say that he ‘found them very brave, they fought bravely, they fight in the 
streets of Paris, they know that there are two or three thousand cops around them’. 

Often they don’t even plan their exit because they think they will be killed before they finish the 
operation. . . .  So, there you go, we can say we are absolutely against their reactionary idea, we can
go and talk about a lot of things against them and say it was idiotic to do that. But not to say that it 
is [these] kids who are cowards.193

The applicant was then prosecuted for apologie of terrorism; the first instance court noted that 
the offence does not require the speaker to support the act of the person in question directly, 
but ‘must be understood as constituted by any remarks aiming at valorising, justifying, excusing 
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a terrorist fact and must consider the context in which the remarks or acts are carried out and 
the personality of the speaker’.194 Given the recency of the November 2016 attacks and the 
applicant’s own background, he was found guilty of committing the offence.195 The court of 
appeal ruled that the provision only allowed the applicant to be prosecuted as an accomplice 
(with the broadcasters being the primary offenders) and found him guilty of complicity in the 
commission of the offence.196 In proceedings that followed, the Conseil constitutionnel found the 
provision constitutional.197

Preceded by a finding that cases involving statements that ‘glorify violence and thereby 
indirectly incite its use’ are afforded a broader margin of appreciation, as are statements that 
do so directly,198 the Court establishes that the applicant’s remarks were made in the context of 
a debate of general interest.199 This is followed by a restatement of the findings made by various 
national courts in the litigation, with the focus on the courts’ emphasis on the recency of the 
November 2015 attacks and the applicant’s own past involvement in political violence.200 An 
aspect of the reasoning offered by the first instance court that was not referred to in the preceding 
parts of the judgment is presented: the court emphasised that the applicant himself admitted that  
the radio station broadcasting the interview was ‘listened to by many young people in working-
class neighbourhoods in Marseille’ and ‘that even if his intention was to encourage membership 
in extreme left-wing groups, he admitted that these listeners constituted a fragile public easily 
seduced by the discourse of supporters of radical Islamism that could lead to terrorist actions’.201

The Court’s own finding is that the applicant’s remarks were made at a time when ‘the turmoil 
caused by the deadly attacks of 2015 was still present in French society’ and when ‘the level 
of the terrorist threat remained high’, and were made by means that made it likely to reach 
a large audience;202 in these circumstances, ‘statements at issue must be regarded, in view of 
their laudatory nature, as indirectly inciting the use of terrorist violence’ and therefore, the 
Court saw no reason to depart from the reasons adduced by the first instance court, that were 
then accepted in appellate and cassation proceedings.203 Where the Court disagreed with the 
domestic authorities was in the sufficiency of the reasons provided for the imposition of a severe 
penalty against the applicant, finding a violation of Article 10 on that basis.204

The final and the most recent decision of relevance is Jorge López.205 The applicant is a rapper 
who was convicted under the Spanish glorification offence on account of some of his lyrics 
positively referring to Grupos de Resistencia Antifascista Primero de Octubre (GRAPO)—a left-
wing terrorist group—and ETA. Relevant passages in the songs included, e.g. ‘enjoy imagining 
a terrorist attack in the Congress’, ‘I’m back but I had not left, I was planning to blow up the 
Valle de los Caídos [Franco’s grave]’, ‘My heroes are not the capos [mafia bosses], my heroes 
are the GRAPOs’, ‘It’s legitimate as expropriating at Carrefour / entering the Popular Party 
headquarters  with  a gun  and [sound of a shot]’, as well  as the applicant  saying ‘when I speak
about hip-hop I’m talking about armed fight’ at a concert ‘accompanied by the image of a graffiti 
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reading “Let the  GRAPO come back!”’.206 Upholding the applicant’s conviction, the appeals 
court found that 

the content of the songs is unequivocally aimed at praising terrorist organization GRAPO, its 
members and activities, indirectly inciting terrorist violence, like that perpetrated by ETA, identifying 
musical performance with the language of hatred . . .  We understand that the lyrics ... go beyond 
the expression of support to political objectives or ideological statements, being undoubtedly a 
justification of violent means and an invitation to the use of terrorist methods, representing terrorism 
as deserving of praise . . . .207

It also pointed to ‘the dangers in disseminating such message to young audiences, who due 
to “their lack of full knowledge of the [past] terrorist events, in situations of ... economic 
precariousness, or for similar reasons” could find it appealing and fall to the incitement’.208

Importantly, GRAPO and ETA are both defunct, with the decision stating that the last 
deadly attacks committed by GRAPO took place in 2006, followed by arrests of some of 
the group’s members in 2007 and with 18 individuals being imprisoned at the time of the 
proceedings against the applicant in 2018, but with no statement made by the group concerning 
its dissolution.209 In turn, ETA announced a ‘definitive cessation of its armed activity’ in 2011 
and gave up its weaponry in 2017, with 234 of its members being imprisoned in 2018.210 It 
appears that the court of appeals addressed this only briefly, suggesting that ‘it shouldn’t be 
forgotten that [ETA and GRAPO] had not disappeared and that some of the crimes committed 
were still pending to be judged’ and that the ‘suffering of many victims and their relatives should 
also be taken into account’.211 This was further addressed by the Supreme Court (that dismissed 
the applicant’s cassation appeal) by ‘recalling that the traces of ETA and GRAPO acts were still 
active in many victims and they were remembered as a traumatic experience in the Spanish 
society’.212

The Court’s assessment of the interference in the case is explicitly procedural, reviewing the 
decisions of the national authorities and determining whether the reasons they adduced are 
‘relevant and sufficient’.213 In doing so, it addressed three following aspects of the applicant’s 
conviction. First, with regard to the defunct nature of the terrorist groups in question, the Court  
admits that their latest attacks date ‘some years prior to the events’ but highlights that ‘one could 
not ignore that both had carried out terrorist activities in Spain for decades, causing numerous 
deaths and injuries’, with some criminal proceedings against the members still pending and 
remaining in the focus of the society and the media, concluding that the past terrorist attacks 
were ‘fresh in the country’s collective mind, justifying an enhanced degree of regulation of 
statements relating to them’.214 Second, the Court agreed with the domestic courts’ finding 
that the lyrics justified violence by ‘directly suggested injuring or killing politicians, judges, 
security forces, rich, royal family and those perceived as ideological opponents’ and therefore 
falling outside the acceptable limits of criticism.215 Third, the Court also deemed acceptable 
the domestic courts’ findings on the songs’ capacity to cause harmful consequences, with the 

206 Ibid. at paras 5–6. 
207 Ibid. at para 8. 
208 Ibid. 
209 Ibid. at para 4. 
210 Ibid. at para 5. 
211 Ibid. at para 8. 
212 Ibid. at para 9. 
213 Ibid. at para 16. 
214 Ibid. at para 18. 
215 Ibid. at para 19. 
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music ‘conveyed to the wide audience through a YouTube channel, a Facebook profile or in 
concerts’.216 With the applicant’s punishment deemed proportionate, the complaint was found 
inadmissible.217

What unites the three decisions is the Court’s deferential acceptance of controversial asser-
tions for the interference that, in significant part, appear to be rationalisations, rather than good 
faith justifications. One key issue across the three decisions is the recency of terrorist violence 
and its overall threat at the time of expression. In Z.B., the controversial T-shirt was worn several 
months after a series of terrorist attacks were perpetrated in France, including one targeting a 
school—a fact that appears to be at the core of the Government’s submission.218 What remains 
unclear is how this relates to the aim of ‘prevention of disorder or crime’ (as submitted by the 
Government and accepted by the Court)219 in the scenario where the text in question could only 
be read by the adult staff of the kindergarten. The concern with the possible effect of the T-shirt 
on violence, however improbable or indirect, is lost in both the Government’s justification or the 
Court’s engagement with it, as both invoke the past violence only to assert that the significance 
of the shock experienced by the adults exposed to the T-shirt—as done by the Government,220

or to highlight the ‘significance of the message’—as is done by the Court first in the abstract, but 
then followed by deferral to the national authorities’ claim concerning the T-shirt’s effect on the 
‘social peace’.221

The recency of violence was similarly central in Rouillan.222 Yet, if the fact of both the 
March 2012 attacks in France and the 11 September attacks in the United States (invoked by 
the T-shirt) were guided by the same ideology was deemed relevant in the Z.B.,223 it was the 
recency of violence as such that was accepted in Rouillan. The applicant’s far-left outlook was 
irrelevant since he spoke positively of recent terrorist violence, regardless of his support for the 
ideology claimed to be behind it.224 However, can the concern with the recency of ideological 
violence be of relevance in the assessment of possible effects of one’s non-ideological apologie 
of violence as such? Would the applicant’s expression be interfered with if the violence he 
discussed was not recent? A negative answer would require that such a determinative role of time 
is further justified; an affirmative one would indicate that the recency as such is of insufficient 
importance and that its invocation should have little or no bearing on the conclusion reached. 
The reasoning of the domestic authorities in the case takes the opposite form: the recency is 
constantly emphasised but its relevance is never explained, and it is the applicant’s personality 
that appears to be the real factor driving the interference. That is, he would have been liable to be  
prosecuted regardless and the invocation of the recency of violence can serve as a justificatory 
reason only superficially.225

The facts in Jorge López further illustrate the fallible role of recency as the case deals with what 
must be a far end of a possible temporal spectrum, with the violent groups being glorified having 

216 Ibid. at para 20. 
217 Ibid. at para 22. 
218 See supra n 183–186 and the accompanying text. 
219 Z.B., supra n 178 at paras 39, 50; it also was submitted that the interference sought to ‘protect the rights of others, including 

the dignity of the victims of the attack of September 11, 2001’, but only the claim of ‘prevention of disorder’ is explicitly 
accepted by the Court. 

220 Ibid. at para 44. 
221 Ibid. at paras 60, 63. 
222 Rouillan, supra n 191 at paras 69–70. 
223 Ibid. at para 60. 
224 Ibid. at para 69. 
225 Note also an odd reference to the applicant’s own assessment that the programme’s listeners, ‘young people in working-class 

neighbourhoods in Marseille’, were vulnerable to seduction ‘by the discourse of supporters of radical Islamism that could 
lead to terrorist actions’, even though his intention was to encourage them to join left-wing groups, see ibid. at para 69. Even 
if factually correct, of what relevance is this assertion to the applicant’s speech given that he is not promoting ‘the discourse 
of supporters of radical Islamism’? 
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been defunct for more than a decade. This was deemed irrelevant on account of numerous 
deaths and injuries caused by the groups over prolonged periods in the past and because 
criminal ‘proceedings against the members of both terrorist organizations were pending before 
the Spanish courts and remained in the focus of attention of the society and the media’ and 
therefore ‘still fresh in the country’s collective mind, justifying an enhanced degree of regulation 
of statements relating to them’.226 This approach does find some support in the Court’s case 
law,227 but it is notable that it effectively renders the factor of the recency of violence meaningless 
as it is replaced with a much broader factor of it being in the focus of society and the media. 

None of this need imply that recency of violence should or should not be a factor relevant to 
determining the justifiability of counterterrorism-related interferences with freedom of expres-
sion or that the outcomes of these decisions are incorrect. Rather, this is to demonstrate how one 
element common to the three decisions is utilised in deferential review. For a court to defer is to 
accept the superior democratic legitimacy or epistemic position of the primary decision-makers 
and engage with their arguments only superficially. It appears that simply some discussion of the 
temporal aspects of one’s expression by the domestic authorities is sufficient, however unpersua-
sive or internally inconsistent. The lower the intensity of the review, the lower the strength of its 
diagnostic power of correctly identifying the instances of unjustifiable interferences:228 it might 
be capable of doing so in cases where the interference is apparently justifiable (Altintaş, Mehdi 
Tanrikulu) or unjustifiable (Erkizia Almandoz), but is liable to unsatisfactory in those where the  
lines are not as clearly drawn (Z.B., Rouillan and perhaps to a lesser extent in Jorge López). Still, it 
is not to be ignored that the more ‘controversial’ cases appear to be such at least in part because 
of the controversial statutes that underly the interferences. Where an apologie statute operates in 
the ‘glorification-as-glorification’ mode, it is liable to result in the prosecution of expression that 
might not be worthy of it. 

5. CONCLUSION
If such can be said to exist, the Court’s approach to glorification of terrorist violence is then 
mostly at odds with the constraints suggested in the objections to unconstrainted criminali-
sation of glorification. Or so it would appear to be if one were to judge only by the outcomes 
of the relevant decisions. In situating the Court’s position in relation to the accounts critical 
of glorification, this article sought to demonstrate not just the differences but the similarities 
between the different approaches. Although different in their underpinnings, both the ‘standard’ 
and the ‘new’ objections to criminalisation of ‘glorification-as-glorification’ conclude that only 
incitement as such is a legitimate object of criminal law. Given the broad coalition of actors and 
legal instruments that, with some variation, find the ‘glorification-as-glorification’ statutes to be 
unjustifiable—and one that includes not only human rights groups and the Special Rapporteur 
on the promotion and protection of human rights and fundamental freedoms while countering 
terrorism but also the claims articulated by the UN Secretary-General and the texts of the 
relevant EU Directives—one could expect the Court to be closer aligned with that position. 
As was suggested, this divergence might at least in part be explained by the Court’s adjudicatory  
method and the objects of its review, neither of which allows for explicit findings of statutes’ 
incompatibility with the Convention as such. Yet, both are capable of yielding results similar to 
those that would have been generated if such statues were indeed deemed per se incompatible 
with the Convention. It was argued that this can be achieved by scrutinising the existence of 

226 Jorge López, supra n 206 at para 18. 
227 This part of the decision references the findings in Perinçek, supra n 101 at para 250 and Z.B, supra n 178 at para 59, and the 

relevant passage in Perinçek highlights the relevance of there being survivors of the traumatic events in question—a factor 
that would be satisfied in Jorge López. 

228 Letsas, supra n 93. 
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a public interest competing with expressions that glorifying violence as well as the reasons 
advanced for the imposition of respective interferences. As far as the Court’s past decisions are 
concerned, the inconsistencies in the outcomes of the decisions appear to be explained by the 
Court’s deferential treatment of national authorities’ claims concerning their expectations of the 
impacts that such expression might have on future violence. 
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