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THE JURISPRUDENC E OF THE YUGOSLAV AND 
RWANDAN CRI MINAL TRIB U N A LS ON THEIR 

J U RISDICTION AND ON IN TER NATIONAL 
CR IMES (2000-2004) 

By ROBER T KOLB * 

1. INTRODU CTION 

In 2000 the 'author published an article in this Year B ook' reviewing the 
substantive case-Iaw of the two ad hoc tribunals fo r the former Yugosla via 
and Rwanda in the period from 1995 to 1999, It is now proposed to 
update that review hy considering developments in the period from the 
beginning of 2000 ta Oetober 2004, The foe us remains the same: the 

is limited te matters of substantive law ta the exclusion of 
m,-p"",," 1 points, This article deals with the crimes within the jurisdic­

tion of the Tribunals, sorne issues of parti cipation in the commission of 
crimes, defences, and sorne other questions of general Înterest. For l'casons 
of spa ce, only trial and appeal judgmenrs wi ll be considered; in terloeutor y 
decisions may be 111entioned in passing where appropriate; moreover, 
legal writings w ill be quoted only exceptionally, In order not to repeat 
what h as already been sa id, reference will be made ta the ea rlier review, 
The present piece seeks to emphasize developments and novelties but 
also the departures or indeed fluctuations in the jurisprudence, The aim 
is to highligh t these differences without discuss ing again the background, 
which is to be found in the 2000 article. 

In the period under rev iew, at least 33 judgments con taining sorne 
substanti ve developluents on the construction of crimes o r defences have 
been rendered . The l CTY has produced the greater share of th ese: 19 
of thesej udgments h ave been handed down by it," whereas 14 have been 
decided by the ICTR.3 Many of these judgments of trial ch ambers or 

.. ProfessoT of InternatÎollll1 Law st the U n iversities of Neuchâtel, Berne, and GcncvŒ (University 
Centre of Internat ional Hum~m it<l ria n Law). 

1 See R. Kolb, 'The Juri3prudencc of the Yugoslav and Rwand~1I1 Criminal T rÎbunals on Their 
Jurisdiclion and on Inte rnat ionl.1 C rimes', B Titish Yea,. Book of 11llernalimwl Law (BY IL ), vol. ?I, 
2000, pp. 259-3 15. 

1 The judgments are the foll uwing: ( 1) Kupreskic (I41anua ry 2000); (2) B laskic (3 MUl'ch 2000); 
(3 ) ALeluovs/â (A ppeaJ) (24 March 2000); (4) Delalie (Appeal) (20 F ebruary 2001); (S) KUllomc (2 2 
Fcbruary 2001 ) ; (6) KO/die (26 February 2001); (7) Jelisic (Appeal) (5 July 2001); (8) [üstic (2 August 
2001) ; (9) Kvoclw (2 November 2001); (la) Krnojelac (1;;; MaTch 2002); (Il) Kt/Ill/me (AppcnI) (12 
June zooz); (IZ) Vasi~ieT!ic (29 N()\'embcl' zooz) ; (13) Naletilic (31 March 2003); (14) Stallie (31 JuIy 
2003); ( 15 ) Kmojelac ( 17 September Z003); (16) Galie (5 D ecember 2003); (17) Krstic (Appcal) (19 
April Z004); ( 18) Blaskie (Appeal) (Z9 July 2004-); (19) Brdjanill ( 1 September 2004) . 

J 'l'he judgments are the fo lluwing: (1) Musema (z7 Jmnmry 2000); (2) K ayishemll (Appca l) (1 June 
2001); (J) Akayesil (A ppe" l) ( 1 June 200 1); (4) Elizaphal1/Ntakirutimollo (21 Fo.:bruar y 2003) ; 
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appeal chambers are decided along tradition al lines, containing novelties 
only on scattered and circumscribed points, which however are of sorne 
importance. As a whole this body of jurisprudence is less impressive 
than that of the formati ve years, between 1995 and 1999. At that time, 
the chao tic sta tus of international criminal law had to be remedied by 
an outstanding body of creative reasoning and innovative legal engineer­
ing. At that time, the ICTY contributed to great developments within the 
law, such as the extension of wa r crimes for international armed confii cts 
to non-international armed conflicts, or to the whole theory of in terna­
tionalization of an internaI armed conflict through fo rei gn inte rvention 
and action on behalf of a foreign power.4 In the present period , these 
d evelopments were mainly consolidated and extended. H owever, one 
regrets the tendeney, present more or less to date, to resta te lengthily the law 
already expounded by the previous judgments and to engage generally 
in long discussions quite unnecessary to the d ecision at hand . G reater 
concision in the areas already set tled would have been advisable and 
would have lent more force to the fresh developments, which otherwise 
tend to be overshadowed.s 

Another criticism, sometimes voiced by commenta tors, is that of sorne 
contradiction within the case-Iaw from one chamber to another. But that 
is q uite natu ral if one thinks of the unsettled status of the many questions 
of international criminal law and the diverging approaehes held in that 
context . It is su ffi c ient that main lines emerge and that any contradi ctions 
are gradually addressed and resolved. 

The existence and the case-law of the ad hoc tribun aIs has, during the 
period from [999 up to today, been called into question also from the point 
of view of events situated on the poliey level. It is known that interna­
tional criminal tribunals have only been ereated when the circumstances 
allowed, i .e. they were based on victor's justice. That justice has not always 
been par tial or otherwise defective for those being judged (whatever the 
position of those it omitted to judge); it is sufficien t to reeall h ere 
the precedents of N uremberg. In a decentralized internation al system, 
the p oint was, as one commentator puts it ,6 ta have sorne criminal jus tice 
instead of having none at all. H owever, if inequali ty becomes too blatant 
and one has the impression that sorne few situations are singled out for 
prosecution whereas many others are not-this course being based on the 
will of sorne or even ODe Power-a sense of dissatisfaction remains. 
R ecent events could prompt su ch an impress ion. Certainly, the so-ealled 

(5) Sem(nlza (15 May 2003); (6) Niyi tegeko ( 16 May 2003); (7) RI/tagal/du (Appeal) (26 May Z003 ); 
(8) K ajeitjeli (1 D ccember 2003) ; (9) N ahimana (3 December 2003); ( l a) K alllu}umda (22 Jam mry 
2004); (I l) Ntugernra (25 February 2004); ( 12) GaCl/lllbitsi (17 June 20°4): (13) Niyi tegeka (Ap peal) 
(9 July 2004); (14) NdindabahiZI ( 15 Ju ly 2004)· 

'" S ee the general overview Qver that practÎce by a j udge of the t ribunal: T. Tvleroll, ' I n ternational 
Law in the Age of H uman Righ ts', Re AD!, vol. 3°1, 20°3, p p. 24ff. 

5 Thus conci sion was one of the m ain leges mtls of the R o man jurisconsul ts. 
b E. David , ' La responsabi lité pénale: q uel les pou rsuites pour quels crim es ?', in: K. Bannelier e.a 

(eds.). L'iJltervention en I mk et le droit illtenlUtional, Paris, 20°4. p. 298. 
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internationalized tribunals for Sierra Leone, Cambodia, or East Timor 
constitute some progress; but they are still ad hoc tribunals created from 
case ta case. In 2002, the Statute of the I CC came into force. This court 
is permanent and is in theory vested with equal and universal jurisd iction. 
However, its convention al framework allows States not to subject 
themselves and their territory ta its jurisdiction, leaving therefore import­
ant areas of inequality. The essential point is that in the period now 
under review, roughly from 1999 ta 2004, we witnessed unprecedented 
attacks against the ICC, especially b y the United States. At the same 
t ime, there h as been an unprecedented degree of unilateral uses of force, 
very probably (Kosovo) or manifestly (1 raq) not p ermitted by interna­
tionallaw; we were also confronted with other cases of contempt for the 
law (e .g. the atroeities committed in the Abu Greib camp in Iraq in 2004). 

These events not only sh ake the already weak world arder; they also 
shake the m ora l foundations of criminal prosecution by international 
tribunals, ta the extent it may be inereasingly felt7 that prosecution is 
not a matter of justice but of al! tao selective politica l choiee8 Such a 
development would be fatal; it is one important task at present ta try 
ta limit its reach . 

At this juncture it is convenient ta turn ta the case -Iaw in the period 
under review. It is necessary to stress that the review will be selective. 

II. THE CO N DITIO NS FOR THE JURI SD I C TIO N 

OF THE TRI BUNA L S 

On the question of jurisdiction, the period un der Teview brought few 
developments. The who le ma tter is to sorne degree of a preliminary 
character and h as been dealt with in depth in the first years of the 
tribunals ' existence. However, sorne aspects may be noted. 

I . The requirement that the rules of international humanitaria" 
law applied be part of customary law9 

U ntil the yea r 2000, the Yugoslav and Rwanda Tribunals had the tendency 
ta follow literall y the Report of the S ect'etary-General of the United Nations 
pursuant ta paragraph 2 of S ecurùy Council Resolution 808 (1993), ' 0 being 
a so rt of travaux préparatoires for the establishment of the two judicial 
bodies. The R eport explained that in arder not to contravene the principle 
nul/,,,,, crimen sine lege, the crimes over which the Yugoslav Tribunal 
should exercise jurisdiction had to be part of the body of customary rules 

7 1 t is ta be noted: l'ightly or not. 
8 The poliey of the US, voiced by Ambassado r Prosper, of favoring the creation of ad hoc tribunals 

through the Secu ri ty Counei) instead of the ICC goes in {hat direction . ft will be notcd that because 
o f th~ veto right, no ad hoc tribuna l cou ld cver be established against the wishes of the US (o r any 
o ther permanen t m cm be r). <) Sec RYIL (2000), pp. z6off. 

10 UN Doc. , S/2.5704. 
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of international law. This conception has some merit ; but it is unduly 
narrow. There may be policy considerations fo r not holding somebody 
crim inally responsible if the acts committed were n ot customarily, and 
thus erga omnes, subject to criminal rep ression. II H owever, the nullum 
crim.en requiren1ent 1S satisfied as soon as the crin1ina1 prohibition applied 
at the time of commission of the offence(s) and at the place where such 
offence(s) were committed . To that extent, a treaty applicable on the 
State on whose territory the acts were committed is sufficien t to trigger 
criminal responsibility, if it was in force at the relevant t ime and if it was 
properly inserted w ithin the municipal legal order. '2 Thus, the ratification 
by Yugoslavia of the two Additional Protocols of I977 to the Geneva 
Conventions of 1949, and the Agreement concluded among the warring 
parties of the Bosnian War under the auspices of the ICRC (by which 
a series of obligations under the law of armed conflicts were accepted)'J 
were sufficient to found a cri minaI Iiabili ty as far as the nullum crimen 
requ irement i8 concerned. 

In the previous period , there were sorne timid moves towards su ch a 
broader conception. Thus, the Rwanda Tribunal held in Kayishema (I999)'4 
that Protocol II of I977 had been ratified by Rwanda and that it was not 
necessar y to inquire into its customary s tatu s. 

In the period presently under review this broadened jurisdict ional 
approach has been adopted on a much more general basis. Thus, in Blaskic 
(2000), it is explained that any special agreement binding on the warring 
parties could qualify for confe rring criminal jurisdiction, since even if it 
was not express ive of customary inte rnational law, there was no ri sk of 
infringing the nulLum. crim.en principle. [5 Moreover, the trial chambers 
and appea l ch amber constantly repeat , under Article 3 of the Statute 
relating to war cr imes, that in order to apply the m entioned provision 'the 
rule must be customary in nature or, if it b elongs to treaty law, the required 
conditions must be m et .. .' ,6 Wïth respect to Additional Protocol II 
of 1977, the Rwanda Tribunal took the same approach. In Musema (2000), 
it explained that the Protocol II was applicable qua treaty law to R wanda 
in the relevant period; and that was he ld to be sufficien t to bestow it w ith 
jurisdiction . It then added, obiter, that at least A rticle 4 of Proto col II 
(which was th e m ain basis for the prosecution) embodies indisputably 
customary p rohibitions parall eling th e convention al ones. '7 In the result, 

Il Such a poliey reasun m ight be th at a pu re ly conventional hasis does not assu re tha t the sume 
aets be prosecutable gcnerally if ail the parties to a conRi et have not ratified the sarne conventions or 
un dertaken rhc same special agreements. It ml.lst be noted that su ch an inequality \Vas not forth­
coming in the case of Yugosla,'ia, s inee th e accepted eonven tiona l ob ligations app lied th ruughout th e 
re levant territo ry. 

I2 By the sarne tolten, even purely internaI legislation would suffice if it clearly faces mtione 
materiae th e situations eovered. '.1 Agreement of 22 May 1992. 

'4 At §15fl. 
's 8laskic (2000) , §1?2. The Tribunal b rings thus inta the reach of its consideration the two 

Additional P ratocol s of 1977. 
,6 See, é.g., [ümarac (2001), §403; Kordic (2001), §167; K vocka (200 1), §123: B rdjanin (2004), §126. 

This stalemenl could already be found in Tadie (judgrncnt of the Appeats Cbarnber, 7 May 1997), §610. 
'7 /IiI/sema (2000), §240. S ec a1so ,')'emanza (2003) , §§ 351ff. 
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this double-tier finding strengthened its conclusions based mainly on 
treaty law. 

As can be seen, an element implicit (or even explicit) in the previous 
case-law cornes out w ith greater strength in the period now under review: 
the Tribunals do not hesitate to found themselves on such special agree­
ments instead of insis ting on customary law. This allows them to shorten 
the legal analysis and to avoid to sorne extent the often awkward stric­
turcs in the establishment of customary law; conversely, it narrows the 
jurisprudentia l scope of the findings, since the se are not founded on 
generally applicable law but on some particular law. However, the Tribunals 
most often do not completely exclude customary law from their reasoning; 
they simply reduce the volume with which thcy proffer it. In fact they 
often affirm bath prongs, saying that a norm applies qua treaty law 
and then adding that it is also founded on customary law (or at least ta 
sorne extent on customary law). This last affirmation is in such cases a 
somewhat shorter statem ent, since it becomes an obÙer dictum. 

The correct perspective is therefore that a one-sided app roach (focussed 
exclusively on customary la",,) increasingly gives way to a two-tier 
approach (navigating between customary and conventional law) which 
allows the tribunals ta simplify, in a series of cases, the findings on the 
customary nature of the norm at issue by confining their analys is to an 
obiter diet",?!. By that 'integrated' approach , the mu tuai exclusivity and 
aggressive duality between the sources is lessened. Rather a sort of plural­
ism is affirmed. At the same time, the excessive limitations of the Secretary 
General Report of 1993 are finally avoided. 

2. The requirement that the violation of the Tule ",ust entail, under 
customary internationallazu

J 
individual respo'l1.sibilüy I8 

If it is true that conventionallaw suffices to found the cri minaI respons­
ibility of any accused, then it must also suffice, as a sou rce, to establish 
individual criminal liability. The point is, however, that such instruments 
rarely affirm individual criminal responsibility under international law 
but leave the matter to the domestic law of the States parties. A notable 
exception is the grave breaches régime of the Geneva Conventions and 
Additiona! Protocol l, and a series of analogous provisions in instruments 
adopted since then. '9 But even the grave breaches régime covers only a 
small minority of the possible violations of the conventional provisions, 
sa that the question largely remains subject to a case-by-case analysis. 

As has been exp lained in the previous article, the problem of customary 
individual responsibility arises especially for a series of breaches 
incorporated into the Statutes not by express description but only by way 

rI! 81"'11. (2000), pp. 264ft. 
'9 See, e.g.) Article '5 of the Second Additional Protocol to the H ague Convention on Cultural 

Property in Period of Armed Confl ict (1999) . See V. Mainetti, 'De nouvell es perspectives pour la 
protection des biens culture l ~ en cas de conflit armé: l'entrée en vigueur du Dcm,;jèmc Protocole relatif 
à la Convention de ' Al Haye de 1954', Jnlel'llutiullai Review of lhe Red C ross, voL 86 , 2004, pp. 358ff. 
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of renvoi. Such is particularly the case of Article 3 of the rCTY-Statute 
which limits itself with c riminalizing 'violations of the laws and customs 
of war') going on to list sorne few examples of such acts. In this context, 
the problem of individual cl'iminal responsibility arises for eàch count 
which is not expressly listed;20 it is necessary to inquire if sueh individual 
criminal responsibility attaches un der customary international law to the 
prohibition at stake, 01' if that prohibition has so far given rise only to 
mechanisms of State responsibility!' 

Even where no clear precedents existed, the tl'ibunals were quick to 
find that individual cri minaI responsibility attaches to an act, under the 
essential condition that the act be a grave and m anifest violation of fun­
damental social and moral values (and thus ordinarily prosecuted under 
municipal law). The problem arises especiaUy in the context of non­
international arn1ed conflicts, where the record of criminal prosecutions 
prio r to 1993 was almost non-existent. 22 No direct support for indi vidual 
criminal responsibility existed in this fi eld. Thus, the Tribunals had 
recourse to the openly deductive reasoning of the International Military 
Tribunal (IMT) at Nuremberg, in the celebrated statement that 'crimes 
against internationallaw are committed by men, not by abstract entities, 
and oIlly by punishing individuals who commit such crimes can the 
provisions of internationallaw be enforced. '23 On such a view, individual 
criminal responsibility is inherent in grave violations of fundamental 
prohibitions, since only then can their essenti al protective content be 
enforced. The logic is clearly deductive rather than inductive, and thus 
based on general principles of law rather than on custom as tradition aU y 
understood. It is this 'inherent' logic, whi ch forms the backbone of the 
Tribunals' reasoning in this context. 

In the period under review, the question was analyzed in detail with 
respect to common Article 3 to the Geneva Conventions of 1949. As it is 
known, that article applies to non-international armed conflicts-even if 
it would be more correct to state that to sorne extent it applies in any 
situation whatever, ranging from perfect peacetime ta simple internai 
tens ions and disturbances and finally to fully ftedged international armed 
conftict. In the case of peacetime or simple tensions, it applies to the 

~o For the nets express ly listed, there is at least a prcsumption that they give rise to customary 
individual responsibility: otherwise they would not have been listcd. That presumption is d ifficult 
to ovcrcome, and in fact it h as ncver becn rebu tted in cither o f the two ad hoc Tribuna l3. 

:t . There are two main types of sanctions for the vi olation of a n afm of in ternation al law: (1) State 
respol/sihility for aets in breach of an international legal norm, e.g., the violation of a provi sion of a 
tl'eaty on exploitation of a common continental shel f. In the mentioned example, the S tate respons­
ibility îs exclusive, there îs no indî vidua l responsibility under international law for the breaeh . (2) 
Individual respomibility for breach of a norm for which Înternationallaw provides for such a respons­
ibility, e.g.) the commission of ~lcts of genocide. 8uch responsibility will ordînarily be add itional to 
the State responsibi lity. In sorne cases there ma y be internationa l criminal responsibilîty without 
State rcsponsibility, e.g., if sorne crimes ag-ainst humanity or genocide are committed by private indi­
viduals, not engaging the State. 

2~ See the somewhat o\'er- elabnrate (alheü important and useful) expia nations in Tadie ( 1995), 
§§128ff. ~.l See AJIL, vol. 41, 1947, p. 220. 
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extent that its provisions are identical to the applicable (and non-derogable) 
human rights provisions, notwithstanding that il could be said that the se 
provisions take precedence as lex specialis. 24 In the case of international 
armed conflict, it is eclipsed by the more detailed provisions of the 
Conventions; but it is not impossible to hold that it still applies 'in paralle!'. 25 

In the Delalic (Celebici) Appeal (2001),26 the question of individual criminal 
responsibility under cornmon Article 3 gave rise to prolonged reasoning, 
in which the 'inherent' view featured quite prominently. The ICTY 
founded ilself on a series of reasons justifying the criminalization of 
conduct prohibited by common Article 3. First, it recalled the IMT 
axiom on 'men and abstract entities'. Second, it made referenee to State 
practice, especially on the textual level: national legislation, Security 
Council resolutions, military manuaIs, judicial practice, e.g. in Nigeria. 
Third, it recalled the Yugoslav Criminal Code and the Agreement of 
22 May 1992. Fourth, it raised a non-discrimination argument of a much 
broader nature: if there was no individual criminal respo~sibility, the same 
horrendous conduct committed in a non-international armed conflict 
could not be punished, whereas il cou Id be prosecuted if part of an inter­
national armed conflict. As many modern conflicts tend to merge both 
elements, international and internaI, there is no justification for such a 
discrimination, which disturbs the sense of justice. (It may be added that 
this reasoning had already inspired the Security Council when establishing 
the Tribunal.) Fifth, the ICTY found that there was sorne intent of the 
'legislator' to criminalize violations of common Article 3, even if no 
enforcement mechanism was provided for those ends. Reference was 
made to the ICRC Commentary. This argument is to sorne extent 
optimistic; it re-construes more than it construes; but this does not mean 
that it is necessarily inadequate. Sixth, the nullum crimen argument was 
held to fail: 'It isuniversally aclmowledged that the acts enumerated 
in cornmon Article 3 are wrongful and shock the conscience of civilized 
people, and tbus are, in the language of Article 15(2) of the International 
Covenant on Civil and Political Rights, criminal according to the general 
principles of law recognized by civilized nations.'27 

The findings of the 1 CTY are summarized in sorne detail here since 
they show a typical line of argument: the most variegated reasons are 
interwoven by successive additions and without any clear hierarchy or 
close scrutiny. It is as though the eHect of their addition gives them 
incremental weight. Sorne elements are clearly deductive (the Nuremberg 

24 But it could equally be said that it reinforces those provisions or that it applies in parallel. The 
IC] has also held that norms of international humanitarian la\v are a sort of {ex specialis to human 
rights norms, bath applying in conjunction (i.e. IEL fixing what 1S ta be understood under 'arbitrary 
deprivation of life' in the sense of human rights norms). This type of {ex specialis is not the ordinary 
one, derogating from another source; it is a particular lex specialis, supplementing another source. 
See the Nuclear Weapom Opinion (General Assembly), [1996] IC] Rep p. 240, §2S. 

25 As does customary law on the use of force \vith respect ta the Charter law: see the Nicaragua 
case [1986] IC} Rep 92ff. 26 At §§rS3ff. 

27 Defalie (Appeal, 2001), §r73. 
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dictum, non-discrimination, the common conscience of mankind), whereas 
others purport ta be inductive (State practice, the intention of the drafters). 
The impression is that the tirst have greater weight, at the end of the day, 
than the second, or that the tirst woul d suftice in themselves even if the 
second were absent.2

' That may also be the reason why the practiee of 
States is analyzed at a relatively cursory level, hardly sufticient ta meet 
the stringent criteri a for establishing customary law.2 9 H owever, it has to 
be borne in mind that the argument based on the municipal law of the 
former Yugoslavia (and eventually that based on the Agreement of 1992) 
disposed of the matter: there was evident criminalization in the law 
appli cable ta the accused, and that was sufficient ta uphold the decision. 
As with the requirement that the substantive rule applied pertains to 
customary law, so also the equival ent rule that it g ives rise to individual 
criminal responsibili ty can be based alternatively on the two (and possibly 
three) prongs of: (1) general customary internationallaw, or (2) particular 
international law, especially appli cable conventions, and also (3) internaI 
law. As the basic reason for the existence of the requ irement is the nullurn 
crimen principle, there is strictly speaking no n ecessity for a source of 
internationallaw to be available: municipallaw suffices, if it clearly estab­
lishes criminal responsibility for th e incriminated acts, committed in the 
context of an armed ca nRiet. The requirement of an international source 
(as distinct from purely municipal sources) may be held necessary in arder 
ta establish and ta limit the jurisdiction of an international t ribunal; but 
this is only a matter of convenience and not of legal compulsion. 

AlI in ail, the requirement at stake is not heavily limitative on the reach 
of criminal responsibility under the jurisdiction of the Tribunals. Only 
rules not dealing with very grave matters could be held not ta give ri se 
ta individusl criminal responsibili ty. But such matters are already ruled 
out under the separate requirement that the violation must be serious, 
i.e. 'that it must constitute a breach of a rule protecting important va lues 
and the breach nlus t involve grave consequences for the vict im' ,30 To a 
large extent, this last rule primarily performs the function of fixing a 
proper threshold for the individual cri minaI responsibility requirement 
here at stake. The rule of thumb thus appears to be the following: if a 
violation is held {serious' as defined under the seriousness requirement, 
it wi ll automatically also be held to give rise ta individual criminal 
responsibility. 

zl! Could an accused be left unpuni shed for appalling nets only becausc he has the chance of 
having committed them b cfo re therc have been international criminal prosccut ions of that type of 
flet s? Is there a p ri vilege of being the fir s t? Tha t does not l\eem ta be the logic of the T rib unal. It is 
more inclîned to ",hat has been called here the 'inherent' view. 

Z9 But it is true that c Listo mary international law in the field of human rights law and of 
international humanitarian law is based more heavily on the element of opillio JI/ris than on that of 
p ract icc: see, e.g., C. Tomuschat, 'Inte rnationa l Law: En~lIring the Survival o f Mankind in the 
Eve o f Il New Century' , Re ADJ, vol. 281 , 1t)99, p. 334; R. Abi-Saab, ' L es conflits internes 
aujou rd' hui', Essays in HOl1()/(Y of J. Siatis, Bruxelles, 1995, pp. 323- 5; R. Kolb, 'Selectcd Problems 
in th e Theor)' of Customary Interna tional Law ', N ILR, vol. $0 , 2003, pp. 124- 5. 

3° Sec Tl/die ( 1997) , §6 Io. 
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3. The requirement that the violations of humanitarian law 
took du ring a certain period of time" 

Only one slight addition is warranted with respect to the temporal 
jurisdiction of the Tribunals. Article l of the ICTR Statute li mits the 
jurisdiction of the Tribunal to acts (and omissions) committed between 
l January '994 and 3 [ December 1994. However, as the case-Iaw has 
shown, this time-span is not as rigid as it rnight at first s ight appear. 
Thus, in the Nahinzana case (Z003), the ICTR was confronted with the 
situation of a 'conspiracy to commit genocide'JZ founded on an agree­
ment concluded among the accused before the relevant time-span. That 
agreement was put into executian in 1994 and led ta the commission of 
various genocidal practices performed by the accused. The Tribunal held 
that both aets, the conspiracy agreement and the genocidal acts, Feil within 
its jurisdiction, notwithstanding the fact that the agreement was strietly 
speaking situated outside the relevant temporal time-span. The Tribunal 
held that the conspiracy to commit genocide is an inchoate offenee of a 
continuing character, cu lminating in the commission of the prohibited 
acts; th us, it extends by way of legal construction up ta the time of execu­
tion of the contemplated acts (i.e., in this case, into the year 1994).33 
There are thus sorne offences of a 'continuous character', straddling 
t ime-borders. In other wards, there are sorne tempora l 'constructive 
presences', just as there are spatial constructive presences created by legal 
craftsmanship.34 \Vhat has been said of conspiracy must presumably 
app ly equally ta the 'd irect and public incitement ta commit genocide' 
prohibited by the Statutes." It also represents an inchoatc offence: ubi 
eadent ratioJ idem jus. 

4. The existence of an armed C01ljtict36 

In the period under revi ew, the question of the eXIs tence of an armed 
conflict was refin ed only with respect of the spatial element. The rule on 
that point is simple: it is sufficient that there be an armed conBict in 

3' RYIL (2000), pp. 267-8. No nspects touching on the spatial jurisdiction or the seriousness of 
th e crimes w ill be developcd here, since there docs not seem ta be any significant deve!oprnent of the 
law in that a reas. The question of jurisdictiün l'atione loci must not be confused with l'he geograph ical 
reach of an armed conRier, which is held to exist throughout t he territory of a party ta the armed 
conAiet, even in areas whcre acttla l fighring docs not cake pl ace. This aspect is related oo ly to the 
concep t of a rmed conRiet and not to that of spatial j Ul'Îsd ict io n . The spat ia l jurisdiction is lim ited 
according to A r ticle 1 of t he I CTY Statute to t he ' te r r ito ry of the former Yugoslavia' (the regulation 
being m o re intricate for the Rwanda T rihunal) . T o this gene ra l requirement, theluflher I"eq u irement 
of the existence of an armcd con Aict is added, and that fur t he r requirement has its proper and own 
spatia l d imensio n (existence of armed conflict mtionc loc·i). Ta some extent both may overlap, but 
th ey remain conceptually different. F See Article 2 §3, letter b of the 1 CTR Statu te. 

33 Nahimana (Z003), §1044. 
34 As for internationallaw, ,e.g., in the law of the sea, in the context of sorne acts whose effeets are 

felt in th e contiguous zone, see V. Lowe, 'The Development of the Concept of the Contiguous Zone', 
BY/D, vol. 52, 198., pp. 109fr. 

)5 See Article 2 §3, letter c o f t he I CTR S tatute; A r ticle 4 §J, le tter c (Jf the l eTY S tatu te. 
Jb BY!l. (2000), pp. 269-71. 
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(sorne parts of) a State in arder that the law of armed conflict apply ta alI 
of its territory, notwithstanding the absence of any local hostilities in any 
particular part of it,37 The rule is thus that of the 'unit y of the territory' 
of the State, just as the same rule exists in other areas of international 
law, for example in matters of sovereignty, treaty application, interna~ 
tional responsibility, etc, Evidently, if there is no fighting in a certain 
part, there will be little chance ta apply rules relating ta hostilities, 
But a whole series of other rules may apply, such as those relating ta 
imprisoned persons, to destruction of property, to deportations, etc. T'he 
existence of an armed conftiet somewhere in the territory is simply a 
precondition for the relevant norms of international humanitarian law 
ta be applicable, 

Since the question of the exact meaning of the spatial existence waS 
called in question, the ICTY insisted on the princip!e of 'geographic unit y' , 
strongly reaffirming it, In the Kunarac Appeal (2002) it was explained 
that: 'There is no necessary correlation between the area where the actual 
fighting is taking place and the geographical reach of the laws of war, The 
laws of war apply in the whole territory of the warring States or, in the 
case of internaI armed conRicts, the whole territory under the control of 
a party to the conflict, whether or not actual combat takes place there, 
and continue ta apply until a general conclusion of peace or, in the case 
of internai armed conflicts, until a peaceful settlement is achieved,'38 

Thus, a violation of the laws and customs of war may occur at a time 
and place where no fighting is actually occurring, Of course it would be 
necessary ta establish the existence of a nexus between the armed conflict 
and the relevant acts; if the acts are unrelated ta the armed conflict, they 
will not give rise ta prosecution unde r the guise of that conflict,39 But 
that is an additional question which does not impeach upon the clear 
principle of unit y of territory, For if there is no al'med conflict in the 
territory, no war crime can be committed at aU, whereas if there is no 
nexus in a particular case, this simply means that the particular aet at 
stake cannot be considered a war crime, The former question is general 
and preliminary; the latter only particular and consequentia!. 

With respect ta the temporal aspect m entioned in Kunarac many 
uncertainties remain. There are certainly norms of international human­
itarian law which continue to apply beyond the 'general conclusion of 
peace', the c1assical example being that relating ta prisoners of war or other 
captives still held, up ta the moment they are released,40 Moreover, what 
a general conclusion of peace (or a peaceful settlement) exactly means will 
be clearer in cases where the question hardly gives rise ta difficulties 
rather than in ha rd cases where it is likely ta appear, Suppose that the 
fighting goes on at lower intensity by way of resistance or other similar 
actions: where will the line be drawn? The examples of Afghanistan or 

37 See Defolie (1998), §18S. JS [(I/narue (Appeal, 20DZ), §S7. 
39 On the nexus requircmcnt. sec below ~t Section S. ..0 See, e.g., Blaskic (2000), §6+ 

1 
1 
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Iraq (2004) spring to mind. When did the hostilities end, if they ended at 
ail? The answer can be sought only in the princip le of effectiveness, 
which permeates the matter: formai agreements are not relevant if the 
facts contradict them." An independent inquiry into the real situation 
must show if there is sti ll the level of violence qualifying as an armed 
conflict, or if there is still an overbearing foreign presence justifying the 
holding that an occupation continues. 

5. The existence of a nexlIs between the offenees and the armed conflict<2 

The nexus requirement differs in the two Statutes in the sense that it does 
not apply to the same crin1cs. Moreover, in the two Statutes its intrinsic 
meaning and substance are the same only with regard to the main crime 
to which it applies, i.e. war crimes. 

For the ICTY, the requirement that there must be a nexus between 
the offence and the armed conflict applies to ail the offences under its 
jurisd iction \Vith the exception of genocide. 1 t th us even applies to one 
offence which do es not requite such a nexus under general international 
law, i.e . crimes against humanity. The nexus requirement is usuai for war 
crimes, for such crimes can be committed only as part of an armed con­
flict; but it is extraordinary in relation to crimes against humanity, this 
aspect cons tituting a voluntary limitation of the jurisdiction of the ICTY 
by the drafters of the Statute. 

As for the l CTR Statute, it requires such a nexus only for the viola­
tions of common Article 3 and of Additional Protocol II of I977, as 
criminalized by Article 4 of its Statute. One is here confronted with the 
situation which prevails also under customary international1aw: i .e. a nexus 
only for war crimes, not for crimes against humanity. As we shaH see) in 
the period under review the nexus requirement was particularized ta a 
degree for war crimes and down-played to a degree for crimes against 
humaniry. 

The meaning of the 'nexus' is not the same for war crimes and for crimes 
against humanity. In the context of war crimes, it has been interpreted as 
requiring a true relation berween the acts and the armed canBicr : the first 
must be 'closely related' to the armed conflict. The test is thus substantive 
and must be applied in each particular instance. Conversely, in the cantext 
of crimes against humanity, the 1 CTY has finally interpreted the 'nexus' 
to mean no more than the objective existence of an armed conflict in 
the territory concerned: hence, the nexus requirement disappears as a 
substantive condition, or merges into the existence of an arn1ed conflict. 
Thus, if there is an armed conflict in a territory, any act qualifying as 
a crime against huma nit y or genocide committed in that territory will 
automatically fall under the jurisdiction of the Tribunal, without any 

4 1 This is the basic principle upon which the moùt!rIl la\\' o f armed conlüct is being erected: see 
A rticle 2 of the Geneva Conventions of 1949 . 1Z BYIL (2000) , pp. 27 1-3 . 
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scrutiny as to its substantive relation with that confiict: 'The requirement 
that there exists an armed conflict does not necessitate any substantive 
relationship between the acts of the accused and the armed conflict 
whereby th e accused should have intended ta participate in the armed 
conflict . . . [A] nexus between the acts of the accused and the arm ed 
conflict is not required. The armed conflict requirement is satisfied by 
proof that there was an armed conflict at the relevant time and place. '43 

The existence of an armed conflict is sufficient, it being a genera! pre­
requisite for exercising jurisdiction at aIl. As an objective prerequisite 
(Objektive Strafbarkeitsbedingung, condition objective de punissabilité) it 
is independent of the m ens rea of the accused: the accused need not have 
known about the existence or qualification of the armed conflict, The 
rule in this field is: objective existence not conditional relation. 

The reason for this restrictive interpretation, doing away with the 
nexus, is to narrew the d eparture from customary internationallaw, which 
knows of no nexus requirement in the context of crimes against human­
ity. By construing the point as a purely preliminary jurisdictional enquiry 
into the existence of an armed conflict, the departure From general inter­
nationa!law is minimized; and that was the intended result. 

Finally, with regard to genocide, the ICTY S tatute (as the I CTR 
Statute) do es n ot require the existence of an arm ed conflict at aU; 44 thus 
the question of a nexus does not arise. 

The area in which the nexus requirem ent stiU applies is that relating to 
war crimes, whether in an international armed conflict or in an internaI 
armed conflict (common Article 3, Protacol Il of 1977). As to the 
substance, the nexus requirement is not always easy to apply. In abstract 
tenns it means that there must be sorne 'close relation' between the acts 
incriminated and the h ostilities. 4 5 H owever, the exact standard has ta be 
worked out in practice; sorne intricate situations have given rise to a rich 
jurisprudential mate ria!. The case-law has invol<ed different fo rmulae, 
ranging from 'closely relate d ' (which is the most commonly used) to 
'direct connection' ,46 'geographical and temporallink' ,47 tacts committed 
in conj unction with the armed conflict' ,48 'action under the guise of an 
armed conAict' ,49 or still to 'sufficient link' .50 TraditionaUy the nexus 
requirement was held to be satisfied in the following situations: (i) acts or 
omissions forming part of th e armed conflict or of the hostilities, e.g. , the 
shelling of civilian buildings; (ii) acts or omissions performed in arder 

43 KUI/arac (:~00 1), §413 . This has becom e constantjurÎsprudence: see, e.g., Kcn-dic (ZOO I ), §§3z- 3; 
Brdjatlùl (200 4), §I33 (speaking of a geographical and tem poral link with the armed confiict, but 
that d oes not seem tu imply more than the objective existence of it in the territory; therefore, these 
wOI"ds would beuer be droppcd). COtll't"Q: Bloskic (zooo), §§66-Q. 

H S ec, e.g., K,-stic (ZOOl ), §§480-I. ... .'i Tadic (I1J 97), §573 . 
46 Kayishema (199'.1), §188. 47 JÜ/preskic (2000), §54Ô. 
~ 8 Musema (zooo), §z60, in ad d ition to the 'closely rel ated test'; is the 'conjunction-test' a supplc­

m cntary one, or is it canlli dcred ta exprellS the sa me idea all the 'close\y rclated' -tellt ? Sl:!e also 
Semotlza (2003), §369. 49 R utaganda (Appeat) (2003) , §S 69. 

5Q KOJdic (zoo 1), §3 2. 
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ta further or support the war effort or poliey of one party to the eonflict, 
Even if there i8 no formaI endorsement, e.g.) aets of ethnie cleansing done 
in furtherance of the general war policy of one party." Both types of acts 
involve direct participation in the conflict, either in a formaI or in an 
informaI way. 

Sorne new light was shed on that question in two new cases, in Kunarac 
(Appeal, zooz) and in Rutaganda (Appeal, Z003). These two cases developed 
a 'substantial influence' test which complements and adds to the former 
'furtherance' test. Thus, it was held that the armed conflict must have 
played a substantial part in the perpetrator's ability to commit the 
crime, the decision to commit it, the manner in which it was committed, 
or the purpose of the commission. 52 Conversely, the armed conflict neecl 
not have been causal for the commission of the crime. 53 In applying the 
'substantial influence' test, several factors are proposed, in addition to 
those already mentioned: e.g., the fact that the perpetrator is a combatant, 
that the victim belongs to the opposing party, that the act serves the 
ultimate pur pose of a military campaign, that the aet i8 committed as part 
or in the context of the perpetrator's official duties, etc. 54 None of these 
factors is in itself decisive; but they ail tend to create a sort of presumption, 
which must be overcome by contrary Evidence. Substantial influence means 
direct influence, not simply collateral advantages created by the state of 
conflict. Thus, if a perpetrator finds that the armed conflict created favor­
able conditions for the commission of his common crime, e.g., by lessening 
police control in the relevant area, he will not be committing a war crime 
(Rutaganda).ss The nexus requirement is not satisfied if one takes just 
the opportunity ta commit an act du ring the time of an armed confiict; the 
armed confiict, though not causal ta the commission of the act, must have 
been the intrinsic reason to have done sa. 

The older furtherance test covered arguably only cases where there was 
sorne subjective link ta the armed conflict, i.e. the intention to further the 
war aims of one party, or the support of the war policy of one party. 
This intention could be interpreted quite extensively; but sorne form 
of participation was manifestly required. Does the substantive influence 
requirement modify that situation? It could be argued that an objectively 
preponderant influence of the armed conflict in the perpetrator's ability 
ta commit the crime (a criterion mentioned in Kunarac) might suffice, 
instead of requiring a subjective furtherance intention. The caveat in 
Rutaganda has obviously to be taken into account: the mere facilitation 
of a common crime by the general situation of war is not sufficient. But 
suppose that the armed conflict provides sorne individuals with the 

5' See BYIL (zooo), pp. Z7Z-3. Sec the partial divergence in Blaskic (zooo), §70, not rcquiring 
acts in the interest of one party ta the conRict. 

5C! f(unarae (Appeal) (zooz), §S8. Rutaganda (Appeal, Z003), §569. 
53 f(unarac (Appeal) (2002), §s8. RUlaganda (Appeal, 2003), §569. 
54 f(unarac (Appeal) (2002), §S9. RUlagal1da (Appeal, 2003), §569. 
55 Rutaganda (Appeal, 2003), §S70. 
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special arms they need ta commit a crime; suppose that the decision to 
commit the crime is shaped beeause of sorne injustice suffered under the 
strains of the eonflict; suppose that the way the crime is committed involves 
the use of military personnel whieh is manipulated and unknowingly 
furthers or even crea tes the conditions for the commission of the crime. 
Ali these situations could be brought within the four corners of the 
substantial influence theory. 

lt must, however, be asked if su ch an objective influence of the armed 
conRiet is really sufficient. ls the real point not, rather, to ask whether 
the crime was m erely committed on occasion of an armed confliet (in 
essence remaining a corn mon crime), or if it was committed for the pur­
pose of furthering or sustaining the armed confliet (being then clearly a 
war crime)? And if that is the true point, surely the fur therance test 
expressed it better? In eHeet , nothing would be gained, through large 
formu lae, to bring into the rcalm of international prosecution cornmon 
crimes committed 'under sorne guise' of the armed conftjct. Moreover, 
if we were ta add the substantial influence requirement to the old fur­
theranee test, the position would end up being tao restrictive: for if a 
perpetrator acts in order to sus tain the war effort of one sicle, it \vould 
be excessive to require in addition sorne particularly important influence 
From , or on, the armed eonfliet. The acts eommitted, in such a case, 
should be he Id automatiea lly ta relate ta the armed conflict under the 
nexus requirement. Consequently, the substantial influence criterion is 
perhaps a less necessa ry and happy novelty than it seems at first sight. 
The old furtherance criterion, correctly applied, was, it is submitted, 
satisfactory. 

Finally, it ean b e noted that the ICTR, whieh had handled the nexus 
l'equirement in a particularly exacting way in the previous period of 
review,S6 somewhat relaxed it in this period. The crux was that the trial 
chambers had heretofore neatly separated genoeide from the armed eon­
Aict. They had held that the indieted civ ilians holding posts of authority 
had committed their crimes only in the context of the campaign of hatred 
aga inst the Tutsi (and moderate Hutu); according ta this view, they had 
not acted in the context of the armed confliet taking place at the same 
t ime, nor in support of the war eHort of one party ta that armed confliet. 
In Rutaganda (A ppeal) (2003), the Appeals Chamber reversed that 
jurisprudence, by invoking the new criteria developed in Kunarac. It held 
that the government, in order ta fulfiJ one of its poliey aims, sponsored the 
paramilitary groups carrying out the attacks on the Tutsis; and that the 
acts of genoeide thus perpetrated were linked ta the armed eonfliet 
as they were a part of the overall governmental eampaign.57 T he point 
mainly turns on a question of fact, i .e. the relatedness of the ethnie 
cleansing poliey with the armed eonflict; and it is certainly reasonable ta 

s(' BYIL (2000), p. 273. The ICTR had thus at that time declîned to pass any conviction nn 
Article 4 of ils Statu te, dealing with violations of Common Article 3 tü the Geneva Conventions 
(1949) :md of Additiüna l Protoco l II of 1977. 57 R utagallda (Appeal, 2003), §§S7 Jff. 
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admit that there was at least a partial overlap between the two. It will be 
noted that it was not necessary to employ the substantial influence test, 
since the furtherance test would have led to the same result. 

III. ARTICLE 2 OF THE ICTY STATUTE: GRAVE BREACHES 
OF THE GENEVA CONVENTIONS OF 194958 

There has been little movement within this category of cnmes, but at 
least two general points must be noted. 

I. The requùement of an international armed conflict 

The Tadic Appeals Chamber (1999)59 had held that the conflict ln 

Bosnia-Herzegovina was an international armed conflict60 because of 
the overall control of Serbian and Croat States on the local militias of the 
Bosno-Serbs and of the Bosno-Croats. This jurisprudence has been fol­
lowed in the period presently under review, and any cballenge to it has 
been rejected: one may quote Blaskic (2000),6' Delalic (Appeal) (2001),62 

Kordic (2001),63 and Brdjanin (2004).64 The only challenge to the criterion 
of overall control from within the Tribunal seems to have come from Judge 
Shahabuddeen, who wrote in a Declaration appended to the Blaskic case 
(2000) that the overall control criterion was but a nominal substitute for 
the effective control-criterion developed by the ICJ in the Nicaragua 
case (1986). He added that he failed to see how the overall control crite­
ri on could improve the legal position with respect to the effective control 
criterion, sinee at the end of the day, it was effectiveness which was in 
both cases decisive. As to the degree of effectiveness required, he explained 
that the Nicaragua test is sufficiently flexible to cover different situations 
and can be applied in a contextually satisfactory way. There is much to be 
said for that opinion: in effect, the overall control test is but the effective 
control test modified according to the peculiarities of the different con­
text in which the question appears in Nicaragua and in the 1 CTY -State 
responsibility on the one side, determination of objective existence of an 
armed conflict on the other. 65 

An interesting question arose in the context of 'overall control' with 
respect to belligerent occupation. In the Blaskic case (2000), the ICTY 
Chamber had held that the extensive destruction of Muslim property by 
Bosno-Croat troops could violate Article 53 of Geneva Convention IV, 
which applies only to occupied territories, since Croatia could legally be 
considered an occupying power. This unexpected result was reached by 
applying the overall control test to the issue of occupation: if Croatia 
controlled the local Bosno-Croat militias, then it could be held that it 

58 BYIL (2000), pp. 27Jff. .I ~ At §§122ff. 
60 Or, more precisely: an intcrnationalizcd arrned conflict. 6, At §§73ff. 6z At §§I4ff. 
63 At §§36ff. 64 At §§I2Iff. 65 See the explanations in BYIL (2000), pp. 277-8. 
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exercised belligerent occupation by virtue of that control66 The Chamber 
thus posited a wholly new standard in international law, namely the 
concept of belligerent occupation Longa l1wnu or 'constructive belligerent 
occupation', not by effective authority over the territory but by overall 
control over those who effectively control the territory. There is here 
a sort of dilution of the chain of effective control: indirect control is 
equated to direct control. 

This reasoning was neatly rejected in the Naletilie case (Z003). The first 
point made by the Naletilic Chamber is that if one followed the Blaskie 
approach this would lead ta a multiplication of the notion of occupation: 
there would be one concept of occupation under the Hague R egulations 
of 1907 Art icle 42, wh ich requires effective authority of the invading 
army; and a different concept under Geneva Convention IV, in particular 
Article 6, which would not require such effective authority but could 
be satisfied by constructive occupation67 This led the Chamber to its 
essential conclusion, that the overall control criterion is not applicable 
to the determination of the existence of an occupation68 Occupation 
necessitates a direct and effective degree of control, since it imposes 
on the occupying power a series of onerous duties,69 Moreover) Geneva 
Convention IV is a supplement to the Hague Regulation; in the absence 
of an autonomous definition of occupation it must be held to 
back ta the Hague R egulations and to endorse its definition of occupied 
territory.7° Thus it is the old criterion of effective and direct control 
which applies;7' in the words of Article 42 of the Regulations of '9°7, ta 
be occupied, the territory must he 'actually placed under the authority of 
the hostile army' . The occupation may not extend ta the whole territory: 
it may apply only to the geographically limited areas where it is effect­
ively displayed. The C hamber added: 

There is no rcquirement that an entire territory be occupied, provided that the 
isolated areas in which the authority of the occupied power is still functioning 
'are effectively cut off From the rest of the occupied territory ',72 

This last finding is of interest if one thinks of the s ituations in Afghanistan 
and ta sorne extent also in Iraq, notwithstanding the interventions of the 
Security Council un der Chapter VII of the Charter. 

66 Blaskic (2000), §149. 
(,7 This reasoning is not necessarily compelling. It is based on the text of the two ment ioned pro­

visions, and in particular on the l'Act that the text of the Hague Regu lations seems to exclude any type 
of ind irect cont rol. H oweve r, t he text Îs not sacrosa nc t in the sense tha t it could not be read in a m ore 
contcxtual wa}'. Thus, for example, the ICTY has helJ that the procectcd persons under Article 4 of 
Gencva Convention IV do not need to meet the nationality -c riterion mentioned th erein; it stated that 
allegiance is enough in the context of internationalizcd. armed conflicts like that taking place on the 
territory of Bosnia (sec helow, in the text) . This hold ing \-vas a pi ece of telcological and dynnmic inter­
pre tation, whi ch eould he foll owed-if it was wished- also in the eontext of occupation. In order tci 
avoid the multip lication of occupations concepts, it \Vould then have bee n nccessary ro aflirm that the 
occupat ion by ind irect control has become customary hm' in the context of international ized a rmed 
conflicts like rhat of 13osn ia, fl nd Ihat in conseq uence the Hag ue Regulations of I907Iul\'c tu be read 
in such a modilied way. The question if snch in effeet is the state of customary law, or if !lU ch a holding 
woul d have bt!tm wise, is another point. (,8 Nalelilic (Z003) , §2I4. 

69 Ibid. 70 Ibid., §215 . 7' Ibid., §zdl. 72 Ibid. 
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As to the general point r aised by the B lask ic and N aletilie C hambers, 
the concept of 'cons tructi ve occupation ' would have h ad a potentially 
pnorlmc>uS series of consequ ences, the effect of which was not sufficiently 

It might easily have overstepped the reasonable bounds 
of responsibility, since m ost rights and duties in the area are legally pred­
icated upon the idea that there is effecti ve control. If there is no such 
direct control, the construction of imputability is quickly overburdened ; 
overall control in such situations ereates too wide a circle for responsibility; 
poss ibly, only effective control of the intermediary entity, as envisaged in 
the Nicaragua case, would suffice to make constructive occupation accept-

if at all,?4 1 t seem s therefore that the more conservative ap proach in 
N,ûetilic was warranted . This is the more so, since the acts incriminated, 
even if they cannat be ind icted as grave breaches, will be still prosecutable 
as war crimes. Consequently, there does not seem to be any real affront 
to justice in choosing the m ore cautious approach. 

2. The sta tus of th.e victilns as p1'Otected pen'ons75 

with the overall cont rol test, the ICTY continued ta follow its p revious 
"nlnt'c)"ch on the defini tion of the protected persans: it applied the allegiance 
criterion in disregard of the formai nat ion ali ty requirement set out in 
Article 4 of Geneva Convention IV.76 

A new aspect arose only on one po int. In Blask ie (2000), defence 
cou nsel raised the m atte r of co-belligerency. The argument was that 
Article 4(2) of Geneva Convention IV excludes from the circle of protected 

all the nation als of co-belligerent States having norm al diplo­
relations with each other. The purpose of that exclusion is obvious: 

Geneva Convention is ' not based on a general human rights logic 
but aims specifically at protecting those civiJi ans that are considered to be 
'enemy civilians' , i.e. civilians in th eir dealings with the hostile power. 
Only these civilians were in jeopardy of h aving their rights infringed 
because of the obv ious confiict of interest. In the case of co-belligerent 

73 T his is the case even if one limits the reach of constructive occupation ta internationalizcd 
conflicts oIlly. lt must not be forgotten that the overall control criterian (relaxing the dfcctivc 
criterion of Nicaragua) was adopte d ta be able to qunlify an armed confl ict <111 being intcrna­

tion<l l ;n nature. That is a purt~ l y objecti ve qu alification, which doc" not en tail that any pa rty beurs 
Ï'ntcrmltiona l responsibility for the <lcts of ano ther entity with which it has sorne degree (lf rel ations. 
But the law of occupatÎo n Î3 not conccrned w idl [he objedivc q ualification of a ~ i tulltion fo r the 
pu rposes of eriminal law: it mellns imputab ility of aets tu on<: party notwiths tand inJ,l thcse :lets 
being comm Îtted by anather enti ty. O ne understands thae the mlio and the reaeh of the ti rst sü uation 
are not at an the ratio and reach of the second, and that th~reforc onc must be slo\'.· ln s litle from the 
first to che second. If, m o reover, the concept is not lim ited ta intcrna tionalized armed conflicts, bu t 
impo",d ioto other situations of 'occupation' (as ta the many types of occupat ion and the fringing 

of the concept: A. Roberts, 'What ls A Military Occupation?', BYIL, vol. 55,1984, p p. 249ff), 
problems are ail the mor~ conspicuous. 

7~ Thus, if any type of constructive occupation is ever envisioned , it must be founded on the 
criterion of e ffective cont rol of an cntity, s inee then there is- uccordin g to r..ricaral!ua stand ards-the 
possibi li ty 10 att ribute the aas of th,u en tity to a fo re ign power as being its own. 

75 See the background inform,uion in BYIL (20 00), pp. 278-80. 
1(' Sec Blaskic (2000). §§ 124ff; Kordic (2001), §§147ff; Blaûûc (A ppea l, 20°4). §§ 167ff. 
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States, it was ant ieipated that the nationals of allied parties would not 
need any convent ional protection." According to the de fence, the Bosno­
C roats and the Bosno-Muslims were in fact co-belligerents in the fight 
against the Serb 'aggression' . The ICTY rejected the argument, fi nding 
that after a first period of alliance against the Serb forces, the Bosno-C roats 
and the Bosno-M uslims star ted intensely fighting each other; thus, they 
could not be co-belligerents in the sense of Article 4(2) of the Convention ,78 
Only such a reading is consistent with the object and pur pose of Art icle 4 : 
what counts is the effective situation on the spot. The same principle 
inspired the findings on nationalityfallegiance on the one hand, and on 
co-belligerence on the other: the princip le of effect iveness as elicited from 
the abject and purpose of the provision . One difference may, however, be 
noted: in the first case, the principle was applied again st th e text , and 
thus more constructively (nationalityfallegianee); in the second case, 
it was app lied in conformity with the text by relating it to the facts 
(co-belligerency). The finding reached on eo-belligerence is unim peachable. 

Apart from the c1 assiea l murder and mistreatment offences, the 
Tribunal m ainly deal t with su ch offences as unl awful confinement of 
civilians,79 taking of h ostages,SO destruction of property,S' and unlawful 
transfe r of civilians82 There is no space to discuss all the offences in 
detai! , but some points may be made. 

As to 'un lawful confi nement of civilians', the Kordic casé3 recalls first 
of all that internment is permitted only in cases of absolute necessity 
with regard to the internai 01' external security of the State (Article 4 2 
G eneva Convention IV). The determination of what seeuri ty requires is 
left to the S tate, but the condit ions must be interpreted with utmost 
strictness. T he m ere fact that the person is a national of the enemy, or of 
military age, should not be considered sufficient. Moreover, every case 
should be considered individually; no collecti ve m easures of confinement 
could be lawful 84 Finally, a series of procedural rights must be granted : 
see Article 43 Geneva Convention IV. The ICT Y here bu ilds on its 
previous case-law. Its p ractice amounts to ask that the restrictive condi­
t ions of G eneva C onvention IV be taken seriously. That is more than a 
restatement of wh at is to be found in the Convention . T o some extent 
it is creative interpretation, since the practice of States had stressed 
the d iscretionary e lement to the detriment of the strict proportionali ty 
criteri a laid down in the Convention 85 It may be recalled that the U nited 
K ingdom in terned a n umber of Argen tine cit izens during the Falkland 
war, withou t m eeting, in aIl probabiJity, the exacting security require ~ 

ments of the G eneva Convention . 

77 T he condition of Il regu lnr diplomatie rep rescn tation \Vus apparently added for such cases as 
that of Italy during the Second Wo rld War, where co-beJ1igercncy did not correspond at any t ime wÎtb 
d iplomatie relations, a fae t \" • .:hÎch pu ts in danger the protection even of co -bclligeren t nation ais. 

78 B laskic (2000) , §§137ff; Bloskic (Appeal , 2004), §§ I83ff. 79 K 01dic (:ZOOI ), §§273ff. 
80 Ibid., §§304ff. 81 Kon}ic (2001), §§J:21 ff; Naletilic (20° 3), §§S74ff; Brdjallil/ (2004), §§583ff. 
8~ Naletilic (Z003), §§S I 2ff. 8) At §§z73ff. 8.t I bid., §z8S. 
85 See R. Kolb, Jus ill bello, Précis de dmit des conflits armés, Basle/Brussels, 2003, pp. 189- 9°. 
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The 'taking of hostages' is a crime committed when there is a threat to 
subject civilians, who are unlawfully deprived of liberty or unlawfully 
detained, to inhuman treatment or death as a means of achieving the 
fulfillment of a condition. The act must be perpetrated in order to obtain 
a concession or to gain an advantage. 86 A contrario J a persan lawfully 
detained cannot apparently be eonsidered a hostage. But any mistreatment 
could qualify under such headings as 'willfully causing great suffering ... ' 

IExcessive destruction of property not justified by military necessity' 
relates essentially to special protections un der the Geneva Conventions, 
and to Article 53 of Geneva Convention IV which covers only occupied 
territory. The unjustified destruction must be extensive, unlawful, and 
wanton. A single act can exceptionally constitute an extensive destruction: 
e.g., the destruction of a hospital. 87 The law in this are a is summarized as 
follows as to the different situations covered: '(il Where the property 
destroyed is of a type accorded general protection under the Geneva 
Conventions of 1949, regardless of whether or not it is situated in occu­
pied territory; and the perpetrator acted with the intent to destroy the 
property in question or in reckless dis regard of the likelihood of its 
destruction; or (ii) Where the property destroyed is accorded protection 
under the Geneva Conventions, on account of its location in occupied 
territory; and the destruction occurs on a large scale; and (iii) The destruc­
tion is not justified by military necessity; and the perpetrator acted 
with the intent to destroy the property in question or in reckless disregard 
of the likelihood of its destruction. '88 

The offence of 'unlawful transfer of civilians' was considered for the 
first time in NaZetiZic (zo03). Transfers from occupied or invaded territ­
ory are prohibited, except in situations of imperative military reasons 
or for transfers motivated by an individual's own genuine choice to leave. 
Any physical or moral coercion, including indirect pressure, is forbidden. 
Real freedom ta ehoose must be ascertained on a case-by-case basis. Thus 
the following definition of the offence has been given: (1) an aet or 
omission, not motivated by the security of the population or imperative 
military reasons, leading to the transfer of a pers on from occupied territory 
or within occupied territory; (z) the intent of the perpetrator to transfer 
a person. 89 

It will be recalled that an important criterion in order to judge on the 
genuineness of the military necessity exception is the will to allow the 
people to return to their homes as soon as possible, and the practical 
measures taken to that effect. If the transfer is organized to be definitive, 
there can be no excuse of military necessity, since this is always provisional. 
As to the forms of indirect coercion for voluntary transfers, it is a matter 
of evidence in individu al cases. If a policy of sorne form of cleansing is 

gr, Kordie (ZOOI), §§304-13. 87 Kordie (ZOO!), §340. 
8H Kordic (ZOOI), §34I. See also Naletilic (Z003), §§S74-6; Hrdjanin (2004), §§S83-9. The lastjudg­

ment here mentioned adds that as to mens l'ea intent or recklessness is required (§S89). 
89 Naletilie (Z003), §SZI. 
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proved ta ex ist, it may lead the interpreter more eas ily ta infer a form of 
organized pressure. 

IV. ARTICLE 3 OF THE ICTY STATUTE: VIOLATIONS 
OF THE LAWS AND CUSTOMS OF WAR90 

There have been few novelties in this categor y, except for the de finition 
of individua l offences. Five aspects m ay be noted. 

First, the ICTY has constantly repeated the residual character of 
Article 3 of the Statute: 91 it covers a11 serious violations of the law of 
armed conftic ts, whatever their source and origin (Geneva law, H ague law, 
treaty law, custonlary law, special ag reeluents, etc.). Thus, notwithstand­
ing the very shorthanded formulation of Article 3, there are no gaps left 
by that articl e as ta the war crimes prosecutable: the renvoi ta any source 
external to the Statute establishing a war crime is in fact complete. On 
this point, the Tadic jurisprudence has been followed and affirmed. 

Second, it was stressed that Article 3 of the Statu te applies to interna­
tional as weil as to non-international armed conflicts. 92 On this point tao, 
there is a continuation of the Tadic jurisprudence, but the point must be 
again stressed, since it means that the concept of war crimes was imported 
into non-international armed conflicts. That is an achievement which is 
almost entirely ta the credit of the ICTY and which has been seminal. 
Article 8 of the ICC Statute, which lists under the general heading of 
(war crimes ' offences conlffiitted both in international and internaI armed 
confiicts is a direct offspring of that jurisprudence. The same ca n be said 
of a series of recent instrUt11ents) which criminalize offences committed 
both in international and internaI armed confiiet, thus doing away with 
one of the best-entrenched SU1Il1lZae divisiones of the law of armed confiicts 
following the Second World 'il/ar. One example has already been given: 
the Additional Protocol on Cultural Property of '999 (additional ta the 
Hague Convention of 1954). 

Third , the ICTY had the opportunity to stress on appeal that Article 3 
of the Statute does not suppose a discriminatory intent on the part of the 
perpetrator.93 Discrimination is not a n ecessary element of war crimes; 
ordinary intent or reeklessness suffices . One may wonder why such a 
point) obvious as it is, was raised by counsel on appeal. 

Fourth, the ICTY affirmed more clea rly than in the previous period 
under review that Article 3 of the Statute CQvers also conventiona l fuies 
binding the parties ta the confiict and not only customary rul es.94 That 
point was already considered under the aspect of jurisdiction. But it 

')0 RY1L (2.000), pp. z&off. On the law relating ( 0 war crimes, see, since the year 2.000 ch iefiy: 
G. S impson (cd. ), H'aT Crimes Law. Aldershot et 01, 2. vols. 

9' See, e.g. , Blaskic (zooo), §168; J(U110mc (2.001) , §401; BrdjO/li" (Z004), §§ 126ff. 
91 See Blaslàc (2000) , §.6I; Kurdic (ZOO I), §163. 91 Aleksum ki (Appeal, zooo), §§ 13ff. 
'H See Rlaskic (1.000) , §I7Z; KlIlIomc (ZOOI), §401 ; Ko rdic (ZOOI), §167. 
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raised additional and interesting problems as a matter of substance. It 
appeaTS from the judgments that what the chambers had in mind were 
the great conventional texts, mainly the two Additional Protocols of 
1977. 1'0 a large extent such texts are 'custom-related' in the sense that 
the violations of theiT main rules correspond ta, or are generally held ta 
be also, violations of eustomary international law.95 The gap between the 
conventional war crimes and the customary war crimes is thus minimal 
(if any) under that heading. However, the judgments clearly say that any 
agreement binding the parties to a conflict may q ualify under Arti cle 3 
of th e Statute. In the case of former Yugoslavia, the special agreements 
among the parties were well known. The main one was the Agreement of 
22 May 1992, affirming the acceptance of a series of conventional obliga­
tions arising out of the Geneva Conventions and the Additional Protacols. 
The relation to customary internationallaw is in these cases maintai ned, 
as there is reference ta the substantive obligations of international 
humanitarian law. 

However, the holdings of the I CTY seern to pave the way al so for 
any ather special agreen1ent, which does not refer to sueh customary­
conventional war crimes. What if an agreement were to be concluded 
conta ining idiosyncratic obligation s assumed by bath parties ta the con­
flict? O ne may think, for example, of specifie agreements as to human­
itarian aid going well beyond what the applicable law of armed conflict 
asks for. If the breach of such purely inter partes obligations could give 
fise to criminal prosecution as a war crime, this means that the parties 
could freel y crea te war crime provisions appl icable only ta their bilateral 
relations. There would thus be potentially an emerging category of bilateral 
war crimes (gewillkürte K riegsverbrechen). In certain situations where the 
warring parties conclude a considerable number of special agreements, 
this would considerably increase the number of the prosecutable war 
crimes. As can be seen, the link to customary law is here abandoned. Such 
a course is perfectl y acceptable when considered from the perspective 
of the nullum crimen principley6 H owever, in such cases, the intention of 
the parties ta criminalize the breaches of the specia l agreements should 
give rise to particularly stringent scrutiny. Moreover) one can ask if it is 
the proper task of an international tribunal to function as an organ of 
prosecution for the idiosyncratica lly assumed obligations of the parties, 
or if there are at least li m its ta such a function. 

Fifth , the ICTY returned more than once ta cmmnon Article 3 of the 
Geneva Conventions) whose importance it stressed in a particularly 
prominent \Vay. In De/alic (Appeal , 200 1 ) 97 it said that cornm on Article 3 
is a fundamental provision which appli es both to international and 

<JS One must ", Iso reellll that the T ri hu nrl ls have j urisd iction on ly over ser;ous violations of inter­
nationa l hu rnllnita rian lllW, i.e. o nly ove! the major subs tantive provis io ns of those instr uments. 

<)6 It j" this principle which is invoked by the ICTY to justify th e inclusion of treaty law: if the rc 
is agreement l'tlnong the parties, there will be !lO violation of the mlllHm cr/men requi remem. Sec 
B las/ûe (2000), §172. 97 At §§14off. 
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non-international armed conAicts. It is a principle of universal application, 
since its principles were so basic that they must govern behavior in ail 
circumstances. Common Article 3 constituted the minimum yardsticle 
of obligat ions common to international and non-internatidnal armed 
confticts. In effect, it set forth a minimum core of mandatory Tules, 
rellecting the fundamental humanitarian principles underlying interna­
tional humanitarian law as a whole. If they applied in non-international 
armed conllict, they must apply afortiori in international armed conllicts. 
Thus, the ICTY affirms the appliëability of common Article 3 also ta 
international armed conflicts: as a handy and well-known common code, 
the prosecution may in effect be tempted to involee it aIs a in this larger 
context. Such an explicit· recognition that common Article 3 is formally 
applicable also in international armed conllicts is a new step in the 
jurisprudence. 

It may be recalled that in Dela/ic (Appeal, ZOOI), the ICTY engaged 
in a lengthy discussion as to whether common Article 3 gives rise to 
indiv idual cri minai responsibility under customary international law. 
The focus on international armed conllict is here dropped. This reasoning 
has already been commented on. 98 

Turning to specifie offences, the ICTY made statements on a whole 
series of these: only four w ill be discussed here. The first relates to 
attacks on civilian population; because of it8 paramount importance, it 
will be considered first. Then, something has ta be said on offences relat­
ing to the destruction of property, on unlawfullabor of prisoners, and on 
terror against the civilian population. 

(a) A ttacks on the eivilian population 

In three cases99 the ICTY dealt with the question of direct or indirect 
attacks on the civilian population. The rule which requires attacles ta be 
directed only against military objectives and not against civilian persons 
or abjects is at the very root of the law of armed confiicts. Together with 
the principle of huma nit y, it is one of the great constitutional principles 
upon which that branch of the law stands or falls. '00 The principle was 
discussed mainly in the Galie case (2003); the Kupreskic case (zooo) deals 
more specifically with the situation of reprisaIs against civilians and will 
be thus discussed in the chapter devoted ta the defences. '"' 

In the Galie case (zo03), the ICTY affirmed that the principle of pro­
tection of civilians against attacle has evolved into a principle of customary 
international law applicable to ail armed conllicts, international and 
non-international. <0' It is a fundamental principle common to ail types 
of armed confijct. Moreover, it constitutes a jus cogens norm. 1

0 3 In the 

9" On thi s point see above, Chapter II, no. 2. 

99 Kupreskic (2000), §§521ff; K ordic (2001 ), §§32Iff; Galie (2003), §§ 13ff. 
100 In e ffect, the opposite of th e principle of limitation is the practice of total \Var. See R. Kolb, 

lus in bello, Précis de droit des conflits armés, Basle/Brussels, 20°3. pp. 6Sff, 114ff. 
101 Chapter IX. IOZ Galie (zo03), §19. 1°.1 Iln'd ., §ç8. 
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Kt/preskie case (2000) al ike, it was affirmed that the protection of civilians 
against attack 'is the bedrock of modern international humanitarian 
law'. [°4 The violation of this rule gives fise to manifest individual criminal 
responsibility: it suffices to point ta the system of grave breaches, which 
includes the deliberate targeting of civilian populations. 1°5 The ICTY, in 
Galie (Z003), then expands on the content of the obligation. The actus 
"eus is constituted by attacks which cause death or serious bodily in jury 
within the civijian population; the mens rea supposes that there is inten­
tion in the knowledge (or when it was impossible not ta know) that civil­
ians or civilian property were being targeted. 106 There is no exception for 
military necessity, contrary to what seems ta have been held in the 
Blaskic case: the rule prohibiting attacks on civilians is fundamental and 
must always be followed. '°7 However, the status as a civilian may be lost. 
In Kupreskic (2000)108 it is explained that this may happen especially if 
(i) civilians abuse their position, e.g., by taking up arms, >09 or if (i i) there 
is sorne collateral dan1age on civilians when military objectives are attacked, 
provided the principles of reasonable care, of proportionality, and of the 
prohibition of the use of indiscriminate means are respected. IIO The 
abuse of civilian position is further explained in Galie (Z003). According 
ta that judgment, the status of civilian is lost if a persan participates 
directly in hostilities, for the time of such participation. To take a 'direct' 
part in hostilities means ta commit acts of war which by their nature and 
purpose are likely ta cause actual harm ta the persan al or materials of the 
enemy armed forces. III In cases of doubt, a persan shall be considered to 
be a civilian: a person shall not be made the abject of attack when it is 
reasonable ta believe, in the circumstances of the persan contemplating 
the attack, that the persan targeted is not a combatant.'12 The same rule 
apples ta civilian objects: they must not be made the object of attack 
if it is unreasonable ta believe, in the circumstances and information 
avai lable to the persan contemplating the attack, that the abject at stake 
makes an effective contribution to mîlitary action. 1 13 The mens rea 
with respect ta such attacks includes recklessness but excludes negli­
gence; it must be shawn that the perpetrator was aware of the civilian 
status of the person(s) attacked, either because of the circumstances, 
or because no reasonable persan cauld have believed that the person 
attacked was a combatant. 1I4 

Fina lly, the Chamber in Galie (zo03) moves ta the whole question of 
indiscrimjnate attacks and proportionali ty. IndiscrinlÎnate attacks against 
civilians are prohibited by customary international law and may be 

10'1 K.upreskie (2000), §S2I. 1°5 Galie (2003), §28 . ",6 Ibid., §§42-3. 
107 Ihid., §44; see also Blas/dc (Appeal, 2004), §IOg. 108 At §§S21-4. 
109 See, e.g., Article 19 Geneva Convention IV (1949). Such civilians can be considered 'unJa-wful 

combatrlnts', to which possibly neither Convention III nor Convention IV applies, but which remain 
un der the protection of common Article 3 of the G enevll Conventions and of the substantive 
customrlry content of Articl e 75 of Addit iona! Protoco! 1 o f 1977, as wcll as un der the protection of 
applicab le human rights law. " 0 See ArticleS S2 and 57 of Additionai Pro tocol 1 (1977). 

"1 Galie (2003), §48. LJ1 ibid. , §so. " 3 I bid., §SI. " 4 Ibid., §S5. 
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treated as amounting to a direct attack on ci vilians.! 15 Sorne attacks may 
moreover vi olate the p ri ncipl e of p roportionality by causing excessive col­
lateral civ ilian d amage. In determining whether an attack was propor­
tionate it is necessary to examine whether a reasonabl y well-informed 
person in the circumstances of the perpetrator, m aking reasonable use of 
the information availabl e, could have expected excessive civilian casualties 
ta res ult from the attack. ,, 6 As ta mens rea, it must be shawn that the 
attack was launched willfully and in knowledge of the circumstances giving 
ri se to the ex pectation of excessive civilian casualties, l 1 7 The fact that the 
opposite party has not abided to the obligation to rem ove civilians from 
the vi cinity of military objectives ta the m aximum extent feasible does 
not relieve the attacking party of its dut y ta abide by the principle of dis­
tinction and proportionality when launching its attack . " S In Kup reskic 
( 2 0 00) there is sorne further explanation as ta the interp retation of these 
general principles of distinct ion, of indiscrim ination and of proport ional­
ity. In interpreting such general and sam etimes loose principles, it is said, 
the 'elemen tary considerations of humanity', flowing from the M artens 
Clause, should be taken as a basis of decision. In these cases, the scope 
and purport of the rule must be defined with reference to 'elementary 
considerations ... ', the Martens C lause, and the principles and di ctates 
of humani ty and public conscience in general. "9 That means that under 
Articles 57 and 58 of Addi tional Proto col 1 of ' 977 (qua custamary 
internationallaw) the discretionary power to attack must be construed as 
narrowly as possibleYo It bas also to be borne in mind that cumulative 
at tacks may qualify as being excessive by their aggregate effeet, rather 
than by their isolated effec!. '"' 

These passages amount to a qui te thorough exposé of the law relating 
ta attacks on militaryfcivili an object ives. One rnay not ice m any aspects. 
The m ost str iking one is that the legal analysis lends force to the rules of 
Protocol 1 (1977), which is considered to be customary law fo r ail relevant 
purposes. I n the spectrum between military considerations (military effi­
cacy) and humanita rian considerations (protection of potent ial victims), 
which are the m ain antagoni zing fo rces underlying any positive regula­
tion of the law of armed conflict, it can be seen that the I CTY leaned 
heavily towards the humanitarian pole to the detriment of the military 
pole. The general principle of interpretation advanced in Kupl'eskic tends 
to establish a sort of soft legal presumption aga inst the legality of an attack 
causing civil ian damages; each such attack must be just ified accord ing to 
particularly stringent considerations. T his course is hailed under the 
finding of the same chamber that there is a 'progressive h u manization 
of international legal obligation' in this area, and a m ove away fro rn any 
type of recip rocity or limitation in the area of protection of civilians. 1 22 

This course nlay be wekomed , as wc]} as it can also give rise to concerns 

li S Galie (Z003 ), §S7. 11 6 Ibid., §s8. 
11 9 Kupreskic (2000), §S2.'j. ,~o Ibid. 

\' 7 Ibid., §S9. 
n ' Ibid ., §S 26. 

11 8 Ibid., §61. 
122 Ibid. , §SI 8. 
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of practicability, according ta the l'ole and ideology which each spectator 
holds. One may just notice how remote these holdings are from the daims 
of sorne powerful States (notably the Un ited Kingdom and even more so 
the U nited States) which are habituated to the conduct of h ostili ties. ln 
their practice, the y have, for example, refused tu presume the civilian 
status of abj ects which are ordinarity civilian abj ects, invoking problems 
of proof; 123 they used incendiaryI24 and chemical 125 weapons; or, more 
anciently, they bombed towns by nuclear weapons, claiming military 
advantages ... 6 As a general proposition, the law as expounded by the 
ICTY is sound; but it remains ta be seen how severely such principles 
can be applied in practiee outside the context of the former Yugoslavia. 

Second, the considerable reach of the foregoing passages is stl'ength­
ened by the tendency ta eliminate from t he law ail types of reciprocity 
in the area of protection of civilians. That is true of the main type of 
reciprocity, i.e. the plea of reprisaIs, which is effectively ruled out by 
Kupreskic (2000). '27 But it is truc also in a much more general sense. 
Thus, for example, the Tribunal took pains to disen tangle as much as 
possible the two sets of obligations relating on the one hand ta the dut y 
of the attacked to keep civilians as much as possible physically remote 
from military objectives, and on the othe!' hand the dut y of the attacker 
ta limit its attacl< on milita l'y ohjectives. T he ICTY clearly indicated that 
sorne infringement of the first does not justify any softening of the latter. 
Consequent ly, there is a constant move in the jurisprudence to construe 
the principle of di stinction as giving rise to a whole set of absolute and 
per se-obligations, from which any element of reciprocity, but even of 
interrelation, is expelled. This may be compared with the general move 
in human rights matters Lata sensu towards non-bilatcrality, non-reciprocity, 
and absoluteness of obligation. >28 A further strengthening occurs by 
declaring ail these aspects app licable indifferently in international and 
internaI armed conflict: the obligation , with its non-reciprocity genetic 
code thus becomes a sort of overarching general principle, knowing of 
no exception. 

11) See, C.g., the s tarement by the US Milita!'y Command in the ti rst G u lf 'Va r: US JJeparll1umt 
of Defeme R epOI"l tQ Congress 011 lhe COl1duct of the Pel"sioll Gui! WOI'- Appelldix 011 the Role of the 
Lmvof the T-VlI r, IO Apri1 1992, in : Intematùmal L egal Materials, vo l. 3 1,1992, p. 627. 

124 The US <lnd the UK have ord inarily dcfended the use of su ch weapons. See E. Daviù, 
h';ncipes de droit des co nflits armés, Bruxelles, 2nd ed., ' 999 , pp. 336ff. 

I ~S As ta both types of \"eapons, incendiary and chemical (e.g. Agent Orange), sec the concluet of 
hostil ities of the US in V ietnam: M . Bothe, Das volheyrechtliche Verbot de.f Eiusalzes chemischer wu] 
bakteriQ[ogischel' Waffell, Koln/ Berlin , ' 973 , pp. 303ff, 328ff. 

126 As to Hi roshima l'I ncl N agasa ki , see the ~ h'cady very skeptical view of J !VI. S paigh t. A.i ,. Power 
{/nd HlaT Righ ts, 30d ed., London/New YorkfToronto, 1947, pp. 273ff., 276: 'Tu the present wri ter 
it seems that ta approve atom bombing would be to confess that an the dem.mciation of indiscrim inate 
bombardment ut The lIague and cJsewhere was nothing hut hypocrisy and ins inccrity. International 
law ca nnot t rim its si1 il s so quiekly to the winds of cxpediency as that. J t should hold to the view that, 
whi le target-area bombing cornes close to the border-li ne of penniss ib ility, ~ I tom bombi ng definitely 
OYenaeps it.' l'l 7 A t §§SIOff. 

I ~II See, ex plllriblls, H. Simma, ' From BiIateral ism to Community In tere"t in Internat iona l Law', 
ReADl, vol. 250, 1994-VI, pp. 364ff. 
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Third, it must be stressed that the test applied for criminalizing the 
violation of the relevant provisions Îs based upon a reasonable cafe 
standard , and no t upon a s trict liability. The ICTY constantly refers to 
the circumstances as they prevailed at the time of the attack and the 
information available at that moment to the attaeker. There is n o ex post 
facto judgement; the judgement is related back to the time of commission 
of the acts, i.e. to the concrete position of the perpetrator and to his 
aetual knowledge at that t ime (ex tune judgernent). H owever, the appre­
ciation is not wholly subjective. There is a n egligence saving -c1ause; 
if the information could h ave been ava ilable by using reasonable care, or 
if the judgement eould and should have been made more aceurately by 
any reasonable person in the circumstances, the perpetrator will be found 
responsible. These standards eannot be described in a very detailed way 
in the ab straet; but they are known t o each criminallaw system. It might 
be said, in our context, that a slight negligence in the heat of combat is 
excu sable and w ill not be imputed to detriment; but a gross negligen ce 
will be sa imputed. The test seems to be, in the words of a form er Swiss 
criminal judge; if the reaction by reading th e fil e is 'he would better have 
acted in th at way', the negligence is excusable; if, conversel y, the reaction 
is 'how eould he h ave behaved like this!', then the negligence is 
imputable. These standards correspond to the ordinary practice of the 
post-World War II jurisprudence. Thus, in the Hostages T rial (1 948) , it 
was held that th e acts of General R endulie- who ordered a scorch ed 
earth policy (destruction of property) when in r etreat before the Russian 
army in Finmark-could be excused by a plea of military necessity. The 
Tribunal held that these acts were cornm itted in the belief (in fact 
exaggerated) that the Soviet arrny was alrnost arriving, but that no g rave 
negligence interfered with the judgernent of the accused. >29 It will be 
noted that the plea was admitted in r elation to the attaek on property and 
not in relation to the attack on ci viii an persons. 

(h) Des/mction of property 

In the Kordic case (Z001) three property-related offences were considered. 
First, sorne space was devoted to 'wanton destruction of property'. It 
supposes the following elements: (1) the destruction of property on a 
large scale; (2) a destruction n o t justified by rnilitary necessity; (3) an 
intent to destroy the property or a reckless disregard of the likelihood 
of its destruction. The offence is not limited to property inside occupied 
terri tory.I)O 

Second, sorne space was devoted to 'plunder' . The findings of the 
Delalic case (1998) were confirrned , the Cham ber rerninding us that 
the crime covers all fo rrns of unlawful appropriation of pro pert y in the 

'Z9 See Law Reports of Trials of War Criminals, Un ited Nations War Cri mes Comm ission, vol. 
V III , London, 1948, pp. 67-9. 

'JO KQI"dic (200 1), §347. Sec also Naletilic (2003), §§578- 80. As to wantoo destruction of towns, 
villag t!s, etc.: Brdjanin (2004), §§S9T ff. 
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context of an armed conflict. '3' In the Naletilie case (2003) , the offence of 
'plunder' gave rise ta fUl'thel' le gal discussion. Plunder (i.e. pillage) covers 
will fui and unlawful appropriation of pl'operty, both private and public. 
The appropriation does not need to be extensive or to involve a large 
economic value: it coveTS large-seale seizures and systematic economic 
exploitation of accu pied territory, but "Iso acts of appropriation com­
mitted by individual sol di ers for their private gain. As far as the jurisdic­
tian of the ICTY is concerned, plunder must involve grave consequences 
for the victims, i.e. amount to a serious violation of the law. Sufficient 
monetary value is but one aspect of such seriousness, which has to be 
ascertained in context. Thus, in case of repeated acts, the analysis has to 
concentrate on the "ggregate gravity. Plunder is not limited to occupied 
territory. Lawful contributions, such as requisitions, are excepted from 
the reach of the offence. ' 3> 

Third, the oHence of 'destruction or w illful damage ta institutions 
dedicated to religion or education ' prompted sorne comments. [ts basis is 
to be found in Article 27 of the Hague Regulations of 1907 and Article 53 
of Additional Protocol 1 (1977), as weil as in the Protection of Cultural 
Property Convention of 195+ The oHence is a lex specialis to the general 
protection of civilian objects; religious and educational institutions are 
in effect civilian objects par excellence. As for civilian objects in genera l, 
the specia l protection of these insti tu t ions is lost if they are used for 
rnilitary purposes.133 The mens rea is intent or recklessness. ' 34 

ln the context of destruction or appropriation of property, much depends 
upon the point of mi litary necessity, to which the law defers. The defini­
tian of that concept is of the utmost difficulty, since it is shaped by the 
many and various situations of warfare and has thus to remain eminently 
fl exibl e. The case-law following World War II was rightly quite restrict­
ive of that notion, lest the whole law of armed conflict be undermined; 
but it has also not refused to apply military necessity whe re the daim 
appeared ta be made bona fide and reasonably. ' 35 The problem seems to 
be ta trace the outer fringes of the plea when still made within the general 
fabri c of the law, on the one hand; and ta exclu de those cases where it is 
manifestly made as a contempt and evasion of the law, on the other. Thus, 
much must indeed turn on reasonabl eness and the general spirit of 

1)1 Kordic (ZOOI), §JS2. 
I J~ Nalctilic (Z003), §§6 11 ff. Thu~, the Chambcr gÎvcs the fo llowing defi n itioll of the offenœ, §617: 

' Plundcr <lS a crime unde r A rt icle 3(e) of the Statute hlls been commiued ",hen: i) the general 
requiremcnts of Article 3 of the Statu te, including the seriotlsness of the violation. are fulfi lled; ii) 
private or public property was app rop riated unlawfully and willfully.' 

,~~ Kordic (ZOOI) §§3S4ff. See nl,!io Naletilù (2003) , §§603-S ; Brdjanin (2004), §§S94ff. 
1~4 Brdja'llin (2004), §S99 . 
'~.'i Sec Law Reports of Trials of War Cri/ninals, United N ations \Var Crimes Commiss ion, vol. 

XV. London, 1949, pp. 17S-6 . As tn the concept of military necess ity and the cQnstrflÎnts put on it, 
see, C.g., Commentary on the Addit;oual Pmtoeols of 8 JUlie It)77. (cd. ICRC), Geneva, 1987, pp. 392ff. 
In a generic way, mil itary necess ity can be dcfincd as 'acrion nécessaire pour atteindre les objectifs 
confo rmes aux bu ts de la guerre' (cf. j. Salmon [ed], Dictiomwire de droit illternational public, 
Bruxelles, 200 1 , p. 733). 
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conformity or contempt ta the law underlying the incidents in question, 
and even the campaign in which they occurred. 

(c) UnlawfuL Labor of detained persans 

An interesting discussion ta ok place on that matter in the Naletilù case 
(2003). As it proved impossible to distinguish between civ ilians detained 
and prisoners of wa r proper, the Chamber decided to apply the régime 
of Geneva Convention III because it was more favorable to the accused 
(it allowed more restrictive measures of detention). Article 49 of that 
Convention permits compulsory labor of prisoners of waT, but under 
stringent conditions: (I) the work must be in the interest of the prisoner; 
(2) it must not be cormected with war operations; (3) it must not be 
unhealthy or dangerous; (4) there must be suitable working conditions, 
e.g., as ta accommodation and food. Consequently, the following are 
permissible, e.g., work in the camp administration, in agriculture, in com­
merce, in arts and crafts, in domestic services; in sorne industries, not 
directly connected with the war effort, in public warIes, in transport, etc.) 
provided always that there is no milita l'y character and pur pose. An inci­
dental benefit of the services to the military authorities when the work 
normally serves to main tain civilian life does not render it illega!. On the 
other hand, the following are typically impermissible, e.g., forced work in 
metallurgical, machinery, and chemical industries; humiliating work. To 
the extent the work is of non-military character, the prohibition can be 
cured only by free consent, leaving a rea l choice. The mens rea required 
is intent that the victim wo uld be perfo rming prohibited work. Thus, the 
offence is defined as follows: '[AJn intentional act or omission by which 
a prisoner of war is forced to perform labor prohibited under Articles 49, 
50, SI or 52 of Geneva Convention III .' ' 36 

Thesc explanations are of sorne interest, since this is the tirst time the 
J CTY considered the offence of forced labor. It thereby largely followed 
the régime of the Geneva Convention III. It is interesting to note that 
the Convention leaves open to doubt some important questions, notably the 
reach of consent of the prisoner. In effect, Article 52 of the Convention, 
which mentions consent, does sa only with respect ta unhealthy and 
dangerous labor. Can the reach of consent be extended to other categories 
th an unhealthy or dangerous work? Can work of a military character 
be accepted if the consent is free ? Different lines of argument could be 
followed. It is poss ible to argue that the construction of consent has to be 
strict because of the obvious danger of abuses. In the light of Article 7 
of the Convention, which forbids voluntary renunciation of rights, '37 

the result would be that any consent ta wo rk other that unhealthy or 
dangerous would be illegal and crimina!. It could b e added that the 
prohibition of such military work is due also to the State of origin of the 

136 Na{etilic (Z003), §§Z4Sff, quotation taken from §z6 1. 
137 T his Article reads as fo llows: 'Prisoners of wa!" may in no circumstanc~s renounce in part o r 

in entirety the rights sccured to them by the presen t Convention , and by the special agreements 
ftl fe rl'cd to in the foregoing Article, if such there be. > 

l 
1 
1 

1 
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prisoner: its interests are also directly affected. Thus, a double consent 
should be required, if any: that of the prisoner and that of the home 
State. The prisoner could not dispose of the rights of his State of origin 
alone. But it is possible to take also a more liberal view, holding that the 
criminalityof the acts turns on the compulsive element rather that on the 
very nature of the work. The mention of consent would then be ta ken by 
analogy from Article 52 into other provisions (e.g. Article 50(b)) , sinee 
that analogy is favorable to the accused. [t could moreover be argued that 
the criminality of the aet was not apparent to the aeeused, since the whole 
point involves a subtle question of interpretation of the Convention; and 
that such doubts have to be resolved to the advantage of the accused. It 
does not seem that the problem was addressed in the travaux préParatoires 
in 1949. Thus it would be useful to give sorne authoritative interpreta­
tion on this point in order to clarify the law. To state a preference involves 
really a legis lative choiee, balaneing experiences leading to mistrust on 
the one hand , and respect for individu al self-determination on the other 
(if it is held to be possible in such a context). 

( d ) Terrol' against the civiliall population 

This crime, a further novelty in the jurisprudence, was considered in the 
Galie case (2003). '38 The precise offenee eharged by the prosecution was 
'ki lling and wounding civilians in time of armed confliet with the inten­
t ion to infliet terror': Article 51(2) of Additional Protoeol 1 and Arti cle 
13(2) of Additional Protoeol Il (1977). The obligation underly ing the 
offence forms part of customary international law and gives Tise, under 
Ît, and under conventional law, to individual criminal responsibility. I39 

The elements of the crime are the following: (1) acts of violence against 
the civilian population or individual civilians not taking direct part 
in hostilities, causing death or serious in jury to body or health; (2) the 
action must be willful; (3) its primary pur pose must be that of spreading 
terror among the civilian population. The actual infliction of terror is not 
an element of the crime. '4° The mens yea is based on specifie intent (dolus 
direetus) to spread terror, dollls eventualis or recklessness not being enough. 
The perpetrator must specifically have intended to spread terror. Terror 
must be held to mean 'extreme fear'. 141 One will notice how the strict 
mens yea requil'ement limits the ambit of the offence. 

V. ARTI CLE 4 OF THE rCTR STATUTE : VIOLATIONS OF 

COMMON ART I C LE 3 OF THE GENEVA CONVENTIONS ( 1949) 
AND OF ADDITIONAL PR OTOCO L II ( 1977) '42 

Article 4 of the ICTR Statu te reflects the war crimes held to be applicable 
in a non-international armed conflict, as the law stood in 1994. At that 
time, it was still a novelty to apply the very concept of wa r crimes in an 

138 At §§62ff. '39 Ibid., §§94ff'. 
14

2 B YIL (2000) , pp. 282- 5. 
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internai armed conflict; indeed, it is really through bath ad hoc Tribunals 
that this extension of the concept entered the body of international law.'43 

The essential novel aspects in this area of the law eoncern the require­
m ent ratione personae, and more spec ifically the class of the persans w ho 
can be considered legally perpetrators of relevant violations of Cornrnon 
Article 3 and of Protocol II (1977). In the previous period under review, 
the question had been tre.ted somewh at surnmarily. The position was 
that perpetrators had to be m embers of the armed forces (interpreted 
extensively) or civilians mandated or holding de facto positions of author-
ity in the context of the war effort. There was thus a double-tier test: 
(i) membership in the armed forces; (ii) de facto authori ty in the ta king of 
war-related measures. The common basis of this test was that the persons 
must h o ld de iure or de facto positions of public authority. H enee, the test 
has been called a 'public agent test'. This test has been som ewhat relaxed 

1 

in the Akayesu case on appeal (2001). The Appeals Chamber started by 
stating that there is no provision in the Statute limiting the criminal 1 
responsibility under cornmon Article 3 and Proto col II to a specified class ' .. ' 
of persons. '44 Consequently, the point was ta be settled according ta the . 
abj ect and purpose of corn mon Article 3, the Geneva Conventions, and 
the Protocols. The m ain object of these texts is ta provide a minimum 
core of humane t reatment under aIl cÎrcumstances to potential victims 
of the conflict. To be effective, sueh a minimum arder implied neeessarily 
effective punishment on persans who violate il. '45 This effectiveness­

reasonlingddi sposes of the quhestion of p ersonal scope 0flf application: nl.o 'li. 
speCla an a prion relations ip ta one p arty to the con ict or to a pub le 
authority is necessary for triggering criminal responsibility under A rticl e 4 
of the Statute. '46 

The position taken in Akayesu has not brought complete clarification; 
n either has it been c1arified in the jurisprudence to follow. In Semanz a 
(zo03), the Chamber held quite unclearly that the perpetrators must 
appertain to the armed forces or be other persons under a special agency 
test, i.e. ' individuals who were legitimately I 4-7 mandated and expected , as 
public offici aIs or agents or per sons otherwise holding public authority 
or de facto representing the G overnment, ta support or fulfill the war 
efforts.' '48 It add ed that a specifie link between the perpetrator and one 
of the parties to the coni:lict is not r equired, and that the minimum pro­
tections of common Article 3 and Article 4 of Protoeol II can be c1aimed 
against anyone. ' +9 There seem s here to h ave been a qui te hap hazard and 

'43 Cf. R. Arnold , 'The Developmcnt of the N otion of War Crimes in N on-international Confi icts 
through the Jur isprudence of the U N ad hoc Tribunals' . H umollitiires Volkerrecht , vol. 15, issue 3. 
2002, pp. 134ff. '44 Akayes/l (Appcal, 2001), §436. 

'45 Ibid. , §§442- 3. "16 Ibid. , §444 . 
'47 The sense o f thi s ward , which is a newcomer, is nebulous. ft seems generally accepted that the 

legali ty and propriety of the appointmen t under internflilaw is not materia l for the public agency 
tcst under A rticle 4 I CTR S tfttute. The on ly esScntia i po int is whether the person held de facto 
powers (eventuall y add ed to de jure p owers) in relation to the Will" effort. 

148 Semauza (2003), §3 60. 149 Ibid. , §36t. 
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unrellective merger of previous jurisprudence with the Akayesu appeal 
findings. The relation of the link requirement with the statement that 
protections can be claimed against anyone is far from clear. Either there 
is a specifie link requirement or there Îs none; but bath cannat coexist as 
ta the same facts. The correct interpretat ion of Se1llanz a is probably that 
if individuals fulfil the link requirement they are 'classical' perpetrators 
of the crimes at stake; however, legally, such a link is no longer required, 
for the protections can be claimed against anyone. The first criterion has 
th us become descriptive, whereas the second is al one legally controlling. 
O ne might thus probably say that the ICTR gave Article 4 an "ga Dmnes 
reach as ta the individuals obliged. 

There stin remains the question as ta the precise relation of these find­
ings ta the general requirement that the acts at stake must have a nexus 
ta the armed conllict in a rder ta fall under the jurisdiction of the 
Tribuna!. Does the nexus not reintroduce by the backdoor the public 
agency test seemingly expelled by the front door? On closer rellection, 
it appears that bath aspects are not on the same plane. The nexus only 
signifies that there must be a close relation between the acts or omissions 
and the armed conllict . But such a close relation can be triggered by the 
acts of any persan, if only the acts are done in the context of the war 
effort and war aims of one party, and not for purely private ends. That 
is mainly a question of motivation and of intent; it is not a question of 
persona} status or of official function. Thus, the nexus criterion ls much 
larger than the public official test and a llows without contradiction the 
broader reading chosen in the Akayesu appea!. 

The foregoing analysis, if correct, displays a qui te remarkable step in 
the jurisprudence. In the post-World Wa,. II cases, it was accepted that 
civilians holding sorne form of de facto authority could commit war 
crimes. ' so That already was a progress ive step in the law. Now, a further 
big leap is made: any persan whatsoever may seemingly be held account­
able for war crimes. Consequently, ,var crimes becOIne provis ions with 
unlimited Drittwirkung; they are transformed into the type of ordinary 
criminal law provisions binding any persan whatsoever in the territory 
without any specifie personal precondition. What that in effect means is 
that the G eneva Con ventions and Protocols do not simply apply ta the 
parties which ratified or acceded ta them but ta all the persans on their 
territory, including those who have no link with any public capacity. 
ln this context tao one can see the step from a limited approach to 
humanitarian law, based on formai requirements, ta a sort of maxitnal 
approach, ' s' predicated upon the ali-present logic of non-reciprocity, 

ISO See Law Reports of Tria/.; of Y·flar Criminals, Un itt:d Nations \Var Crimes Commission, vol. 
XV, London, 1949, pp. 58ff. 

15
1 This maximum reach-approach stems from the tupos of IHL as minimll1n protection, which 

(hus must be of univcrsal and unex(;Cptio nable reach. Thcrc is a di rec t eq uation here: min imum core 
of protection"" mèlx imum reach of entitlement and obligation. 
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inalienability, intangibility, intransgressibili ty,l S2 jus cogens, etc. From the 
point of view of legal technique, international humanitarian law and its 
related criminallaw are becoming increasi ngly soft, whereas from the point 
of view of effective legal humanitarian protection they are becoming increas­
ingly strong. A State-centered approach stressing the fo rmai status of 
persans holding public authority gives way (in the ad hoc Tribunals at least) 
ta a victim-centered approach stressing the criminality of the act in itself. 

1s the step taken welcome From a principled perspective? From the point 
of view of an approach centered on victim-protection and effectiveness of 
the law (which was that of the Tribunal) the construction is unimpeach­
able: why should not ail persons be equally '53 held accountable if they 
commit acts in relation to the war and if these acts are as such punishable 
as war crimes, the general conditions for prosecution being met (customary 
or t reaty basis of the crime, indiv idual criminal responsibility, etc.)? Why 
should the status of the persan be more important than the substanti ve 
act? Why should it be a formai basis for discrimination? By acting in 
the war context, the persan in a certain sense e1ects to enter the afena of 
the war; he cannot then camp Iain that the rules of warfare are applied ta 
him. '54 The only question mark could be if the circle of persans account­
able in an international tribunal is not excess ively enlarged in this case, 
and if persons not in any direct connection with State authority should 
not be left to the prosecution of internal tribun ais. But this is a contex­
tuai question and it has ta be sol ved on a case-by-case basis. T here d o es 
not seem to be a princip led distinction, because the gravit y of the acts 
may not differ; thus, the very reason of cri m inaI repression by an inter­
national tribunal may also not differ. On the other hand, State officiaIs or 
civilians invested with p ublic authority, through their acts, are account­
able for the abuse of power inherent in their acts. However, from a victim's 
perspective the sanction cannat concern the issue of détournement de 
pOIlVOir; it must tum on the quality of the act in itself, and that is not a 
matter of formai status. 

Conversely, if the general conditions for a war crime are absent (e.g. the 
absence of a relevant nexus), the crime n1ust be considered ta be a common 
crime and be left ta internai law-exception made for special provisions. 

VI. ARTICLE 4 ICTY STATUT E/ARTI CLE 2 

I C TR STATUTE: GENOC IDE' " 

In the category of genocide, therc have been marked evolution in the 
jurisprudence durin g the period under review. The novelties touch mainly 

15Z See the Nuclear Wt.!ÛPOIlS Opinion (General Asscmbly) [1996] lC] Rep 257 , §79' 
I~~ vVîthout distinctio n as to J1uhlic capacity or nat, 
IH T hat Îs no more than the appli cation of the principlt: of effectiveness thought to its logical enù. 
135 BYIL (2000), pp, 28Sff, O n this crime, sec espccÎally the followi ng tex:ts, published aCter 2000: 

1\1, Boot, Genocide, Crimes agail1st Humam'ty, "Var Crimes: Nullwltcrimen si1fe lege and the Sflbjecl Maller 
Ju1isdictiou of the I lltenlOÛollal C rÎmillal Cow't , An twerpen [etc.], 2002, pp, 401ff, G. c. Bruno, 
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on two aspects: first , there has been a break of continuity; secondl y, there 
has been a further development along the lines previously set. The most 
conspicuous evolution was the softening, and indeed the hlurring, of the 
definition on the protected groups. As a result, the law becomes uncertain 
on this point of considerable importance. The jurisprudence here departs 
from rather than following its previous course. There were also import­
ant specifications on the guestion of genocide in a geographically limited 
area under the genera l heading of the intention ta destroy a group only 
'in part'. H owever, the jurisprudence on this second aspect follows the 
main lines laid down, so that new deveJopments can be located within 
the framework of existing concepts. It may be noted in passing that the 
jurisprudence constantly reaffirmed the ju.s cogens character of the pro­
hibition of genocide;' 56 it is in effect one of the c1assical examples of jus 
cogens as understood since the codification of the law of treaties. ' 57 At this 
juncture, a point by point analysis in the elements of genocide is warranted. 

L. Actus reus 

In the Krstic case (200 1 ) ' 58 the ICTY stressed that the acta rea of genocide 
ail suppose the pursuit of the aim of physical destruction of a protected 
group. Thus, so-called 'cultural genocide'IS9 by measures such as exclusion 
from nationallife, denial of politieal rights, segregation, etc., as coined, 
e.g., in the context of apartheid in South Africa, cannot be gualified as 
genocide in the legal sense. The tmvaux préparatoires of the Genocide 
Convention of 1948 show that the drafters deliberately ruled out such 
cultural genocide, because it was held to be tao vague . It is true, the 
Chamber added, that reeent developments tend to impress sorne en large­
ment on the concept: the UN General Assembly gualified ethnic c1eansing 
as genocide, and so did the German Federal Constitutional Court in a 
decision of the year 2000. However, according to the principle nullurn 
crimen , customary international law must be interpreted as covering, as 
to yet, only acts of physical destruction. Thus, for example, an .ttack 
on the cultural or sociological distinctive features of a group in order to 
annihilate its separate identity with respect to the res t of the community 
('forced assimilation policies' ) does not fall under the definition of genocide. 

'Le crime de génocide dans lajurispruùcnce des tribunaux p énaux internationaux pour l'ex· Yougoslavie 
et pour le Rwanda' Jin: E. FronzafS. M ,macorc1a (eds.), L a justice pénale internationale dans les décisions 
des t ribunaux ad hoc, Pfl ris/ Milan, 2003. pp. 94ff. V'l. A. Schllbas, 'The Crime (Jf Gt::nocide' , in: The New 
llllcm ationai Criminai Law, ed. hy K i\ lI iopi Kou fa , AthCDS, 2003 . pp. 467ff. V{ A. Schabas, 'The 
Jelisic Case and the Mens Rea of the crime of genocide', Leiden Jollmal of Il1 temaliollal Law,voL 14, 
2001, pp. 125ff. "vv. A. Schabas, Gwoâde illlllternatirmal Lm/"! : The en'mes of C rimes, Cambridge, 2000. 

156 Sec, e.g., }(rstic (2001) , §54I. That the prohibition is also customary seems quite obvious: 
NIl/sema (2000), §1:;1. 

157 Thus the In ternMional Law Commission gave the prohibition of genocide as an exampl c \yhen 
it u rufted Article 53 of the Vienna Conventiun on the Law of T reaties ( 1969); VRILC, 1 966 ~ II , p. 248 . 

158 At §§574ff. 
[~!) T he concept il> n ot ne\\': see a lreaùy A. P lanzer, Le crime de génocide , Docto r,d Thesis, 

University of Fribourg (Switzerland), [9 56, p. 7. 
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But in sorne circumstances such a policy m ay be part of the evidence 
of specifie intent to p roceed also to physieal d estruction by displaying a 
pattern of conternpt and at tack on the targeted group. 

These holdi ngs of the C hamber are clear and were foll owed by ail the 
subsequent trial chambers. ,6o They have mueh to recommend themselves, 
if the tendency is ta be resis ted to bail down this most seria us of ail inter­
national crimes to an always larger class of acts of lesser gravit y, or even 
ta politicize it at the expense of a p roper legal defini tion. It is submitted 
that the crime should thus remain a narrowly defined one. M oreover, the 
fact that 'cultural genocide' will not qualify as genocide do es n ot mean 
that no international crime has been committed. The category of crimes 
against humanity contains a specifie offence related to persecution (done 
with di scrimina tory intent) and many fo rms of cultural genocide m ay 
weil qualify under th at subs idiary heading. If it is felt that other forms 
o f group persecution are to be criminally prosecuted , and that the sub­
sidiary heading of crimes against human ity is not sufficient to that end, ,6, 
it is for the legis lator to set the path and to p rope rly deline these pur­
porte dl y new crimes. The case-l aw m ay engage in such a course only ta 
the extent that there is a necessity and that the point at issue is largely 
accepted in the international arena. 

The point still remains what exactly amounts to 'physical destruction' . 
T hat term is only apparently clear; as alllegal terms, it may be interpreted 
more or less narrowly. Thus, for exam ple, the Genocide Convention itself 
allows indirect means of destruction: 162 the jurisprudence gave as an 
instance the 'syst ematic expulsion from homes' (accompanied by th e 
requisite specifie intent). H owever, it is easily understood that systemati e 
expulsion from homes, on the level of aclus l'eUS, is a physical dest ruction 
mu ch less obvious than the killing of members of the grou p. If one still 
further b roadens the chain of relevant acts, m ay one for example say that 
deportation is an act of (indirect) physical destruction ? As will be seen 
in due course, the case-Iaw has responded by the negative. But from 
the point of view of the actus reus (and not of the m ens rea), what distin­
guishes system atic expulsion from homes from d eportat ion ? Or is the 
co rrect view that im plicitly the 'systematic expulsion from homes ' was 
also abandon ed as an actus reus wh en deportation was denied that status? 
1s the true meaning that expulsion from homes is performed in the 
expectation that the persans so expelled will in d ue course perish because 
of lack of shelter, food , etc.? But if that is true, ail turns on the facts o f 
particul ar cases and thus deportation cannat be rul ed out as a means of 
ind irect destructio n if it happens ta have the sa me effects as expulsion 

160 See, e.g., S takic (Z003), §5 18. 
161 Apart from q uestio ns of prestige attached to the gnlVer quali fica tion o f genocide in compari son 

w ith the lighter one of crimes againsr humanity-a rensoning \vhich in any even t is not conv incing 
sinee it places Îtself only on an abstract plane. A cri me against humanity may concretely be as grave 
as an net of genocide; by the figures of persons involved , it may cven be g raver. 

lb See letters Ç- e of Ar ticles 4/2 ICTY/ICTR Statutes. 
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from homes in a specifie case. It may not be necessary to expand further 
on this point; it already appears that many aspects still await clarification. 

As to the different forms of actus reus, sorne additions in the case-law 
may be noticed: 

(a) Killing members of the group. The restrictive reading given in Akayesu 
(I998)I63 with regard to the two terms 'assassinat' and 'killing' J giving 
preference to the French wording which is narrowerI64 and thus more 
favorable ta the accused, has been fully endorsed by the subsequent 
case-Iaw: see e.g. the Musema case (2000). ,6s 

(b) Causing serious bodily or mental harm to members of the group. The 
case-Iaw added sorne further examples of prohibited acts under 
that heading, by endorsing ail the explanations given in previous 
judgments. In Stakic (Z003) the following acts were added: sexual 
violence (rape and other sexual assaults), interrogations combined with 
beatings, and threats of death.,66 It is to be borne in mind that since 
the specific intent must be to physically destroy the group, such acts 
must be performed with that aim; otherwise, they will not amount ta 
genocidal aets. 

(c) Deliberately infiicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part. From these acts of 
indirect physical destruction the case-Iaw distinguished measures which 
are not aimed at real physical destruction. Thus, in Stakic (Z003), 
it was affirmed that deportation is not sufficient: deportation does 
not aim at physical destruction but 'merely' at the dissolution of 
the group. ,67 But is that generally truc? In Krstic (Appeal, Z004), the 
finding of Stakic "vas somewhat watered clown, but without reversing 
it. The Appeals Chamber found that the physical transfer could be an 
additional means to ensure physical destruction of a group; it could 
cause the result of eliminating the residual possibility for a group 
ta reconstitute itself in the targeted area. If that is established, it but­
tresses a finding of genocidal intent erected on other grounds; however, 
it remains true that forcible transfer do es not constitute in and of 
itself a genocidal act. ,68 

(d) Imposing measures intended to prevent birth within the group. No further 
developments can be mentioned under that heading. 

(e) Forcibly transferring children of the group to anothe>' group. In Musema 
(2000), it was confirmed that this heading covers not only any direct 
act or forcible transfer, but also any infEction or threat of trauma, 
which would lead to the forcible transfer. ,69 It will be noted that 
this heading also does not suppose direct physical destruction of the 
targeted persons. 

d,] Akayew (1998), §§S0D-I. See BYIL (zooo), p. z86. 
164 It covers only intentional killing, \vhereas killing in English may cover also unintentional killing. 
165 At §ISS. 166 Stahic (Z003), §SI6. 167 Ihid., §§SI8-19. 
168 Krstic (Appeal, Z004), §§Z4ff, 33. 169 lVII/sema (zooo), §I59. 
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2. Mens rea: specifie ùz.tent'70 

The crime of genoeide is essentially qualified by the mens rea of attempt­
ing to destroy, in whole or in part, a group as defined in the relevant 
instruments. It is this specifie intent which distinguishes the crime of 
genocide from other crimes, like crimes against hum.nity. In the latter, it 
is suffieient to attack, and even ta physically destroy, a civilian popula­
tion; the attack qualifies as an international crime by its massiveness; but 
no intent must be shawn that th e attacked persons constituted a special 
group, nOf that there was an intent ta wipe them out as such a group. 
In thi s sense, but only in this sense, it can be said that the crime of geno­
cide is more heavily leaning towards the subjective (mens rea) criterion 
th an towards the objective (actus reus) criterion. Or, in the words of the 
chamber in the Stakic case (2003), the crime is primarily based on this 
intent ('surplus of intent'): it is thus not necessary to prove a factual 
destruction of the group by going into numerical terms; it is the geno­
cidal intent or dolus specialis that predominately constitutes the crime. '7' 
In German penal science, such crimes are called 'kupierte Erfolgsdelikte' 
or 'Delikte m.it überschiessender lnnentendenz': 172 the result is rhat the crime 
is constituted as saon as the criminal behavior infringes the protected 
position of the victims, but before the result aimed at is rea lly produced 
( in full or even in part). 

The special intent must be ta destroy the group 'as such', i. e. as a 
separate and distinct entity. ' 73 Does that imply that the individuals must 
be targeted solely because they were members of the group destined ta 
destruction ? The question arose in the Niyitegeka case (2004) at the reTR. 
The response was that the criterion of destruction 'as such') correctly 
interpreted , m eans that the prohibited acts have been committed because 
of membership of the individuals in the protected group, but not solely 
because of sueh membership. Thus, if one reason (which will ordinarily 
be controlling) for the acts performed was the m embership of the indi­
viduals to the group to be destroyed, and there is the requisite mens rea, 
the fact that other reasons existed in paralle! do es not disqualify the se 
aets as being crimes of genocide. 174 That leads to a further point clarified 
in the case-Iaw: the special intent to destroy must be distinguished from 
motive. There may be many immediate motives for engaging in genocidal 
acts: the pursuit of economic benefits, the rise to power, th e search for 
politieal advantage. Such motives are irrelevant to the mens rea require­
ment. '75 vVhat counts is only the intent to destroy and not the personal 
reasons for having fOrtllcd such an intent. That, indeed, is a general prin­
ciple of cri minaI law: the mens -rea is abstract , in the sense that the only 
relevant thing is to ascertain its existence, and not the rcasons for its 

'70 For the basic info rmation see BYIL (2000), pp. 287-8. '7' SU/kic (2003) , §S22. 
'7~ See, e.g., P. Noll , SdJ'weizcrlsches Strtlfrecht, Allgemeiller Teil, znd ed. , Zurich , 1986, p. 93. 
'73 Brdjl1llill (2004) , §698. ' 74 Niyüegeka (2004), §S3. 
'7$ Jelisic (Appea!, 2001), §49; Brr/janin (2004), §696. 
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existence. Moreover, the existence of a plan or policy is nût required, but 
it may be an element of Evidence in establishing the existence of a specifie 
intent: '76 if there exists such a policy and it can be shown sufficiently 
clearly to exist, then the specific intent would be established for ail those 
adhering to it; conversely, if there is no such paliey, the specifie intent can 
still be inferred from the circumstances of the particular case. 

The specifie intent must be strictly established for the acts eommitted. 
In particular, only willful and direct causation is sufficient. Thus, only 
aets do ne with the direct goal of destroying, and which ordinarily lead 
directly to sueh destruction, quai if y; conversely, aets whose effect is only 
more or less forseeably or probably to bring about such destruction do 
not qualify. This point relating to the length of the chain of causation is 
controversial in legal writings. According to Krstic (ZOOI), the narrower 
interpretation must for the time being be held to reReet customary inter­
national laW. I77 

What that exactly implies is less clear on reflection than first appears. 
1'0 the extent indirect means of destruction are recognized by the law, 
sorne stretch within the chain of causation is accepted. The problem 
most probably boils down to the exclusion of acts which are too remote 
in their link with the direct or indirect destruction of a group. The fore­
going implies that an accused would have the benefit of the doubt while 
still having the requisite intent to destroy, simply because the acts he 
committed were not sufficiently able to pro duce the result intended. The 
law would consider this course an improper attempt, not to be punished 
(untauglicher Versuch). It need not be stressed that there will be sorne del­
icate delimitations between acts still sufficiently close ta the result 
and acts reputed to be too remote. If it is true that the crime of genocide 
is constituted mainly by the subjective element, then the interpretation 
of remoteness must be quite exacting. 

The most important developments in the period under review relate to 
partial genocide committed in geographically limited areas ('in part'). 1'0 
how a narrowly defined area can the crime of genocide be reduced? 
Can genoeide be committed by targeting the selected group only in a 
province, in a town, in a municipality, in a street? In the Stakic case 
(20°3)178 there is a summons to be cautious in accepting such limited area 
genocides lest the definition of the crime be distorted. 

The Krstic case is the leading case on this question. It had to deal with 
the Bosnian Serb take-over of the protected are a of Srebrenica in '995, 
and the ensuing slaughter of Muslim men of the whole area. In Krstic 
(ZOOI) it was held tl1at such limited area genoeide implies seeking to 
destroy a distinct part of the group as opposed to an accumulation of 
isolated individuals within it. 179 The number of victims is not material. 
Consequently, a campaign resulting in killings of a finite number of 

176 Jelisic (Appeal, ZOOI), §48. '77 Krstic (ZOOJ), §S7J. qg At §SZ3. 
'7\1 Krstie (ZOOI), §S90. See also Stahie (Z003), §sz4; RrdJanin (zo04), §700. 
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members of a protected group in different places spread over a broad 
geographical are a might not qualify as genocide if it is not targeting the 
very existence of the group as such; conversely, the killing of ail members 
of the part of a group located within a small geographical area, although 
resulting in a lesser number of victims, wou ld qualify as genocide. ,80 The 
physical destruction may even target only a part of the geographically 
limited fraction of the group, ta the extent the perpetra tors regard the 
intended destruction as sufficient to an nihilate the group as a distinct 
entity in the are a at issue. 1 8 1 In the case submitted to it, the Chamber 
decided that genocide had been committed: the combination of killings 
of men with the fOl'cible transfer,8z of the rest of the Muslim popula­
tion resulted in the destruction of the Bosno-Muslim population at 
Srebrenica. ,83 The essential criterion shaped by the Cham ber is thus that 
of the 'distinctness' of the group ta be destroyed in a limited a rea: the 
attack must be on a limited but visible entity rather than on a series of 
individuals tao loosely connected. 

In Krstic (Appeal, 2004),84 the discussion was centered on the substant­
ive requirement that a 'substantial part of the group' must be targeted 
or destroyed. The part targeted must have a signifieant impact on the 
group as a whole. This aspect had already given rise to jurisprudential 
statements in the previous period of review. The present Appeals Chamber 
clarified the various factors to be taken into account in applying the 
substantial part crite rion. The starting point is the (quantitative) nu mer­
ieal size of the targeted group, evaluated in rdative ternlS, i. e. in relation 
to the overall size of the entire group in the State concerned. Second, 
there is the qualitative importance of the targeted group in terms of 
its symbolic or emblematic significance to the community. Third, much 
depends on the perpetrator's area of effective control: if he controls only 
a small part of the territory, he will be able to implement his genocidal 
designs only in that part. How were these criteria applied in the present 
case? The Appeal s Chamber found that S rebrenica was of immense 
strategie importance for the viability of a Bosnian Muslim State. As a 
United Nations safe area it had a high symbolie importance. And the Serb 
forces indicted in this case controlled only the Srebreniea area and could 
thus aet only there. These factors outweighed the numerically small pro­
portion of persons killed with respect to the whole Muslim population 
in Bosnia. The conviction for genocide was thus upheld. 1 

With regard to the foregoing one rnay sa)' that the ICTY in the Krstic 
case laid down its doctrine on partial (geographically limited) genocide. 
One will notice the flexible interpretation of the crime and the relative 
readiness and sympathy for admitting such partial genoeides. The 'sub­
stantial part' requiren1ent was reduced to a series of factors where 

180 Krstic (200 1), §590. ,)), Ibid. 
181 As it can be seen, forcible transfer here reinforces the finding of genocidal iuten t arrived at 

independendy. .8) Ibid., §§S9S-8 . 
. 8. At §§8-IS _ See also B,.djanill (2004). §§70 I-z. 
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numerical size plays only a minor role. In fact, in Kristic, symbolic and 
control-related arguments played the determining ro le. Moreover, the 
symbolic character of the g roup can be the result not only of intrinsic 
characteristics (élites, his torical figures, etc.), but also of somewhat 
fortuitous events, such as the fact of being proclaimed a safe area by the 
U nited Nation s. If an area is not proclaimed to be such, wou Id that 
change the result arrived at? Finally, the area of control of the perpetrator 
is as such completely accidentaI; and yet it is considered mate ria!. l t can 
moreover help to establish the special intent if the members of the 
targeted group are pitilessly persecuted in the area of contro!. 

In summarizing, the two controlling prongs are the fo ll owing: (1) the tar­
geted individuals must form part of a (locally) distinct enti ty; (2) the part 
of the group targeted must be either substantial on the numbers, or 
somehow symbolic, or quite systematically attacked in the area of effective 
control of the perpetrating forces. These criteria leave a wide field for 
interpretation; the threshold for partial genocide has been lowered by the 
K "stic case probabl y in view of thè appalling facts at stake. 

3. Graups protected 

On the issue of groups protected, there has been probably the most 
important evolution in relation ta the crime of genocide during the periad 
under review. In this context, the standards were not simply lowered, but 
they were dissolved in the mists. It will be recalled that the Genocide 
Convention and the Statutes of the ad hoc Tribunals mention four pro­
tected groups: national, ethnical, racial, and religious. The jurisprudence 
had already establi shed that this list is not exhaustive, but that other groups 
presenting the same type of stability and coherence could also qualify. ,85 

That objective approach has been progressively subjeetivized. As a result, 
the law was rendered more uncertain and m ore open-ended, without, it 
is submitted, much correlative benefit. 

For the ICTY, the dominating doctrine of the protected group in the 
period under review h as been formulated in Krstic (Z001 ) . According to 
the Trial Chamber, there is subs tantial overlap between the definition of 
groups in the context of genocide and the con cept of 'national, ethnie and 
religious minorities'. The main aim of the Genocide Convention was ta 
protect such rninority groups rather than to refer to different prototypes 
of human groups. , 86 Thus, it would be idle to define the group in any 
statie and purely objective way; that in effect would be contrary to the 
object and put'pose of the Genocide Conven tion. \i\That is essential is a 
subjective c,-iterion: the group characteristics appear notably through the 
stigmatization of the group. ,87 As far as the ICTY is cancerned, this new 
doctrine was consolidated in Brdjanin (:W04), by giving a slight steer 

185 AJwycSll (1998), §§Sllff. 
,86 Krstic (200 1), §SS6. As can be seen, this is the starting· poim for the depreciation of the 

group criterion. , 1!7 Ibid., §S57 . 



308 THE J U RISPRUD EN CE OF TH E I CTY A ND ICTR O N 

towards a more mixed subjective-objective approach. In thi s case, it Îs in 
eHect added that the determination of the group quality rests on objective 
and subjective criteria and m ust be made on a case-by-case basis. ,88 The 
objective criterion appears to be the appurtenance to a minority group, 
especially national, ethnie, or religious; whereas the subjective criterion is 
the stigmatization test, i.e. the subjective notion of appurtenance to a tar­
geted group as it appears in the eye of the perpetrator and/or of the victim. 
The ICTR had already broken that ground in Musema (2000): it was 
there underlined that the group-concept has ta be assessed in the light of 
the particular palitical, socia l, and cultural context of each collectivity; for 
the rest, the stigmatization criterion is controlling. As an objective limita­
tion, the Musema Chamher kept the exclusion of groups not being relatively 
stable and permanent. ,89 Only in one case has an ICTR Chamber seemed 
ta have relied on a pUl'ely subjective (stigmatization) criterion; '90 but the 
judgment available is not yet an official version and cannot be taken as a 
deliberate and considered departure from prev ious case -Iaw. 

If one attempts to summarize, the result of the foregoing is the follow­
ing group defini tion: protected groups are defined on the combined basis 
of an objective-relative criterion and a superimposed and powerful sub­
jective criterion. The objective criterion rests on the idea of a permanent 
and stable group, i.e. the fact that an individual is by some form of destiny 
tied ta that group. However, the precise definition of that criterion is 
relative to a certain society and its cu lture and practices. l\!Ioreover, 
membership of such groups is largely a matter for subjective determina­
tion: what counts is the perception of the perpetra tors and victims at a 
given moment, i .e. the aspect of stigmatization. Such is the complex state 
of the test as it is presently applied by the jurisprudence. 

In the Stakic case (Z003) a part icular problem prompted sorne slight 
refiections on the group-definition. It was held there that a purely negat­
ive approach in defining the protected group (e.g. 'ail non-Serbs') is not 
adequate if m ore than one group is targeted. In such a situation it is not 
sufficient to identify the group as individu ais not being part of the group · 
to which the perpetra tors consider themselves to belong; ' 9' the definition 
must be positive, identifying each persecuted group as such. '-Outsi ders' 

,~8 BnJja1l'Îll (2004) , §§682-4, 68+ T hus: ' l n accordance \Vith the jurisprudence of the Tribunal, 
the rdevant protected gro u p may be identified by m eans of the !l ubjccti ve critcr ion of the st igmat î ~ 

zation of the group, notabl y by the perpetrato r!'! of the crime, on the bas is o f its perceived natioml l, 
ethnical, ra cial or religious characteristics . [ .. . ] T he correct dctermination of the relevant pro tccted 
group has to be made on a case~ by~ca se hasis, consulting both objective and subjecti ve crite ria. Th is 
is so because suhjective crÎtcrill ajonc ma y not be sufficient tu determine the group tllrgeted fo l' 
d estruct ion and protccted by the G enocide Convention, for th e reason that the acts ide~tified in 
subpa ragraphs (a) to (e) of Articl e 4(2) must in fact be directed against 'members of the group ' 
(§\683-4). 

1/(9 ilfll sema (2000) , §§[61-2. See s lso S emal1za (Z003), §317: '[The determination of a pro tcctcd 
group] ought to be fl sscssed on a case · by~case busis by rcferencc to the obj ective particulars (Jf a given 
social or historiea] context , and by sllbj ective pe rceptions of the perpetrato rs. The C hambcl' finds that 
the determinat ion of a protecred group is to be made on a case-by~cl.lse basis, consuJting both objective 
and subjective criteria'; Kantuhanda (2004), §630. 1<}r;I Gacumbiüi (2004), §Z5 4. 

' 9' Srakie (Z003), §S I2; Bldjanil1 (2004), §68S. 
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are by definition not a group. That is particularly true if sorne members 
of the perpetrators' own community are also targeted because they are 
held to be too friendly to the cause of the persecuted group. Think of the 
example of the moderate Hutu in Rwanda . 

V/hat can be elicited from the new group definition, based on a mix of 
objective and subjective criteria? First, it may be noted that the su bject­
ivization of the test to sorne extent merges the questions of the group 
definition and that of partial genocide (in a limited geographic area). 
In effect, as the KTstic case shows, it is now possible either ta define the 
Srebrenica Muslims as a stigmatized and thus protected group 'as such', 
against which genocide proper is committed; or ta define the group in 
a larger way by reference ta the objective criterion of an ethnieal group 
within Bosnia, and then ta speak of a genocide 'in part' of the territory. 
The more the subject ive aspect of the group definition will prevail, th e 
more the two questions will tend to merge into one another. 

As ta the complex new group test, it is doubtful if it represents much 
progress. It looks subtler and more articulated, but it is submitted that it 
does not carry the matter any further. That the national, ethnical , racial, 
religious, or other groups ejusdem generis should be defined according 
to a particular cultural and social context may readily be conceded. 
Nationa1ity, and aIl the more ethnicity, race, and religion, are objective 
facts; 192 what CQunts is how the victims lived and were perceived in a given 
society. Therefore, the law has to orient itself around these facts of Iife 
if it wants to be effective. For the l'est, the open-endedness of the groups 
listed leaves sufficient place for needed additions and even for the stigma­
tization criterion: if a group constitutes itself through the experience of 
persecution suffered in common, su ch a group can be brought within the 
old so-called 'objective' definition. Take for exarnple the Cambodian 
'genocide': if it is shown that ail the intellectuals and highly educated 
persons in a society were persecuted in order to crea te the new 'agrarian' 
man, this stigmatization in conjunetion with the relative stability of the 
group (the participation is not voluntary but to a large extent a matter 
of destiny) allows u s to qualify these acts as genocide. The subjective 
criterian should not do more than to keep sueh possibilities open. 

The main line of argument must, however, rest on the gro ups mentioned 
in the Genocide Convention. They are the backbone of the crime. If the 
subj ective criterion is put at the center of the reasoning, one thereby 
coneea!s the real content of the crime and tends surreptitiously to 
accredit the idea that 'any type' of group rnay gualify. In truth, further 
groups qualify only by way of a special, ejusdem gene'ris, analogy to the 
mentioned ones. The groups as defined in the Convention are thus the 
correct point of departure, and not an open-ended stigmatization test as 
a seemingly primary and independent bas is. lt is for this reason of 
improper inversion of the relevant elements that the subjective trend in 
the jurisprudence seems to be superftuous, and eventually evcn spurious. 

!<)~ One knows ho", diffcrently they arc perceived in different African societies. 
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4 . Direct and public incitement to c01nmit genocide 

In the N ahimana case (zo03)'93 before the ICTR, the point at issue was 
the role of the m edia in the Rwandan genocide. It is generall y known that 
sorne of the mass m edia h ad a crucial influence on the genocide by lending 
thernselves ta hate speeches and propaganda. Thus, the accused in the 
case at hand used the written and radio m edia fo r hi s appeals ta d estroy 
the Tuts i, ta sorne extent as S treicher had done in German y against the 
Jews. The legal aspect on which the ICTR devoted sorne reflection was 
the relation of incitem ent ta commit genocide with freedom of expression 
as a fundamenta l human right. The Chamber rev iewed the circumstances 
under which the freed om m ay and must be limited. It essentiall y relied 
on Ar t icl e zo(z) of the International Covenant on Civil and Politica l 
Righ ts, which requires States pa rties ta prohibit 'any advocacy of n ational, 
raci al or re1 igious h atred that constitutes incitement to discriminat ion, 
hostility or violence'. F reedom of expression may also be limited ta protect 
the rights of others. The Cham ber engaged on this point in a thorough 
anal ysis of the case-Iaw of the main judicial and quasi-judicial human 
rights bod ies, namely the Human Rights Committee of the U nited Nations 
and the E uropean Court of Human Rights. 

The Chamber finally stated the relevant criteria that emerge fro m the 
jurisprudence on the permissib ility of limitat ions ta the freedom of 
exp ression: (1) the intent or purpose of the expression (is it a bona fide 
research , or i8 the pu rpose to stir viol ence, to voiee revengefu l sentiments, 
etc. ?); (z) the context (may the words used have a pa rticul ar effee t in a 
sensit ive area, situation, etc. ?). A il these passages are a cont r ibution ta the 
balancing test of one of the m ost d elicate human righ ts m atters. At the 
saine time it can be seen how di fficult their app lication relnains in m any 
cases. However, when there is direct inciten1ent ta commi t a crime (such 
as ta kill pe rsans) there can be in the end , it is submitted, n o doubt. 

VII. A RTI CLE 5 ICTY S TATU TWA RT IC LE 3 I C TR 
S TA TUTE : CR I MES A GA I NST H UM ANITy' 94 

I. The prohibited acts 

As stated in the Akayesu case (1998), the acts contemplated un der the 
heading of crimes against humanity are inhumane in nature and character, 
causin g great suffer ing or serious in jury to the body or the m ental or 

." At §§978ff. 
"H B YIL (2000) , pp. 29 1ff. On rh is crime, see cspecially the fo llowing tcxts, published main ly 

after 2000: IVI. Boot , Genocide, Crimes agaillS/. HWn(lI1ity~ JVar Crimes: Nullllm crimen sine lege and the 
Subjee! Matter JurisdicliuJl of the International CrimÎnal COI/Tt, Antwerpen [etc.], 2002, p p. 455ft'. 
A, Cnssese, 'Crimes against Humanity: Commcnts on Sorne P roblemaric Aspects' , in: The 111lernaticmal 
Legal System h, QI/est of Eqllity and UlIiversaLity, Liber Am;COl"llnl G eorges Abi-Saah, ed , by L au rence 
Boisson dc Chazou rnes and Vcm Gowlland-D ebbas, T he H ague, 2001, pp. 429ff. A. C assese, 
'Crimes against Human ity' , in : The nome S'a tl/te of the 11Iternatùmal CrimÎ1wl CU/fJ't, ed . by Anton io 
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physical health. In order ta give sorne content ta this general idea, the 
Statu te lists a series of acts that are held ta illustrate the prohibited acta 
yea. This list is not exhaustive. In the Statute of the ICC, sorne addi­
tionai crimes are listed; they were taken from the jurisprudence of the 
ad hoc tribun ais. 

In the period under review, the tribunals discussed mainly the following 
offences: persecution, rape, torture, and mistreatments, outrages upon 
personal dignity, enslavement, imprisonment, extermination, deportationj 
forcible transfer, and 'other inhumane acts'. This is not the place ta devote 
an in-depth analysis to each of these counts. Sorne indications on the 
main lines of the jurisprudence will suffice. First, there will be an update, 
where necessary, ta the headings already discussed in the last period of 
review, then, sorne additional comment on the offenees newly discussed. 
Conversely, not much needs ta be said on the general conditions of 
crimes against humanity, such as the definition of the civilian population 
Of the notion of widespread or systematic attack. 

(a) Extermination'95 

In the I<:rstic case (zoor), extermination was defined as mass murder 
along the following lines: 'A particular population must be targeted and 
its members killed or otherwise subjected ta conditions of life calculated 
to bring about the destruction of a numerically significant part of the 
population'.'96 Extermination can be closely related to genocide. But it 
distinguishes itself from that crime first by the fact that the targeted 
population do es not necessarily have any cornmon national, ethnical, racial, 
or religious characteristics. Second, the intent to destroy the group as such 
is not necessary. Moreover, third, extermination cavers situations where 
sorne members of the group are killed whereas others are spared. '97 Of 
these three differences highlighted by the case-law, the second one is the 
strongest; the other two aspects have been somewhat weakened by the 
subjective bend in the genocide jurisprudence. 

As to the numerical aspect of the crime ('mass murder'), it has been 
said that the figures involved can be more limited if the group targeted 
is made up only of a relatively small number of people. In general, the 
destruction 'of a numerically significant part of the population concerned' 
is required, '98 even if the l CC Statute speaks only of 'a part' of the 
population. However, contrary to the previous jurisprudence, the possi­
bility of committing extermination by a single or a very limited number 

Cassese, Paola Gaeta, John R.\V.D. Jones, Oxford, 2002, pp. 353ff. Y Dinstein, 'Crimes against 
Humanity after Tadic', Leiden JOl/mal of Iuter/wt/onaZ Law, vol. 13,2000, pp. 373ff. G. Mettraux, 
'Crimes against Humanity in the Jurisprudence of the International Criminal Tribunals for the Former 
Yugoslavia and for Rwanda', Harvard International Law Journal, vol. 43, zooz, pp. z37ff. 

l<JS See: Krstic (ZOOI), §§490ff; Vasiljevic (zooz), §§zI6ff; Stakic (Z003), §§633ff; Bidjanin (zo04), 
§§J88ff; Nlusema (zooo), §ZI9; Semanza (zo03), §§34û-1; Kajelijeh (Z003), §§890ff; Nahimana (Z003), 
§I061; Kamuhanda (zo04), §§693-4; Gacumbitsi (zo04), §§307ff; Ndindabahizi (Z004), §§47Sff, 479-80. 

196 Krstic (ZOOI), §S03. ' 97 Krstic (ZOOI), §§490ff; Stakic (Z003), §639. 
198 Krstic (ZOOI), §§SOI-Z. 



312 THE JURISPRUDENCE OF THE I CTY AND ICTR O N 

of killings has been ruled out. 199 If such isolated killings occur, they are 
legally to be put under the heading of 'murder ' and not of extermination. 
On the other hand, it is the aggregate of the acts that will be relevant: ' oo 
if there are a series of limited killings, they may add up to a chain which 
brings the aets under the purview of extermination. Moreover, parti~ 
cipation in the crime may be remote or indirect,201 if only there is the 
requisite mens rea and th ere is a contribution to th e final result. It has 
been added that omissions are also covered. In Musema (2000)'°' it was 
said that the omissions thus considered must 'cause' the death. That is to 
fall back to the old mistake of thinking that omissions can ca use a result 
in the same sense as positive aets cano 1"'he true test i8 whether the action 
by th e accused could have in ail probability eliminated the cri minai result 
and if the accused could be held responsible, in the circumstances, for not 
having done so. This is not causation proper, but a hypothesis: eonditio 
cum qua verisùniliter non. 

The group to be exterminated is not defined by positive criteria as in 
the case of genocide. Consequently, it can be qualified in the negative, as 
al! persons not b elonging, or not loyal, to the perpetrators' group.203 

Earlier uncertainties as to the proper n'tens rea have continued to manifest 
themselves. The case-Iaw of the Tribunals is far from being harmonious 
on this point. Discriminatory intent is not required. 2°4 In Vasiljevic (Z003)205 
it is stated that the perpetrator must have known of the vast plan of col­
lective murder and have been wiUing (i. e. have intended) to take part. The 
Stakie (zo03),06 case is more precise as to the required will clement: mens 
rea of the crime supposes intention (i.e. dolus direetus or dolus eventualis) to 
kiU or to create conditions of life that lead to death of a large number of 
indiv iduals; recklessness or gross negligence are not enough. In Brdianin 
(Z004)207 recklessness is admitted, but it seems to be equated to dolus 
eventualis; if this is true, there is no substantive difference with Stakic, 
except fo r conceptual misunderstandings. As to the l CTR, S ema1Zza 
(2003)2°8 requires intent, while Kajelijeli (Z003)'09 allows also gross negli­
gence. To say the least, there is here sorne disorder, which needs ta be 
quickly overcome. The correct standard seems ta be that of Stakic, if one 
adds recklessness understaod as samething akin to dolus eventualis (so gross 
a negligence that it can only be equated ta intent, or at least acceptance of 
the inevitable outcome). On ail the other points, the case-Iaw has followed 
the lines laid down in the previous period of review. 

(b) Torture and related mistreatment ojjenees"o 

As to torture, the most conspicuous development ta ok place in that con­
text in the KUllarae case (2001). We are first reminded that torture is 

'99 Vasilje1Jic (2002), §227; Kajelijcl.i (Z003), §893; Kamuhallda (2004) , §§61.) 3-4 . 
~oo Bldjotlin (2004) , §39 I. ~"l Ibid. , §390. 20 l At §z I9. 2°3 Staldc (zo03 ), §639. 
2°4 Krstlc (Z001 ), §soo; Vmiljevic (2003), §:zz8. 2 °5 At §zz8. 2"b At §§641-2. 
1107 At §J95. 208 At §341. :<°9 At §895 . 
;1 10 As ta torture, see KUlIGrQc (2001), §§46Sff; K vocka (2001), §§ I31ff; Kro1!jelac (2002), §§t77ff; 

K UlIarac (Appeal , 2002) , §§ 142ff; Brdjanin (2004), §§48off; Semanza (Z003), §J4-Z. 
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absolu tely prohibited in international law, both in times of peace and of 
war; and that the norm constitutes an example of jus cogells . 2 11 Theo the 
Chamber m oves on ta the essential point: the condition that some persan 
acting in public capacity must have participated ta the perpetration of 
the crin1e-in ord er to be considered as torture under international law­
is eliminated . lt is known that human rights instruments defining torture 
make referenee ta such a public official: see, e.g., the Torture Convention 
of 1984, in Article I. Aeeording to the Cham ber, on this point a direct 
analogy between human rights law and international humanitarian law is 
not warranted. The two bodies of law operate in different contexts and 
with different aims. Human rights law is concerned essentially with the 
l'ole of the State in its dealings with private individuals; hence a natural 
stress on the aets of public officiaIs as being part of its very subject­
matter. Z12 On the oth er hand, international hun1anitarian law and the 
related criminal law have a much broader seope. They are not strictly 
limited ta actions of public officiaIs but touch upon individual conduet 
much more generally, e.g., to actions done by civilians. That can b e clearly 
seen in sorne prov is ions of international humanitarian law, which con­
template the commission of acts by individuals witbout official status. 
The Chamber quotes to that effect Article 4 of Additiona l Protocol II 
(1977) and Article 12 of Geneva Convention 1 ( 1949). The consequence 
drawn from the preceding statements is tbat 'the p resence of astate 
official or of any other authority-wielding person in the torture process 
is not necessary for the offence ta be regarded as torture under interna­
tional hun1anitarian law.' ZI 3 

What that practieally means is that the concept of torture under cus­
tomary interna tionallaw splits up into two prongs: one for human rights 
purposes an d another for international humanitarian law and criminal 
law purposes. For criminallaw, the offence is con stitu ted by the follow­
ing objective elements : (1) infliction, by an act or omission, of severe pain 
or suffering, wh eth er physical or mental; (2) the act o r omission is inten­
tional ; (3) the act or omission must be aimed at reaching a certain goal,"4 
The illegit imate purposes (goals) which are cemtinl y recognized in cus­
tomar y international law are the following: (i) obtaining information or a 
confession; (ii) ptmishing, intimidating, or coercing a v ictirn or a third 
person; (iii) discriminating, on any ground, against the victim or a third 
person. The prohib ited purpose must only be part of the motivation 
behind the conduct and need not be the sole or even the predominant 
purpose."s T a the present commentator this purpose -scheme appears 

21l Kunarac (ZOOI), §466. That reminder may not be usele:u; if one thinks of the efforts of 
sorne lawyers in the United States (like A. Dersho\vitz) ta allaw some forms of legally acccptcd 
torture. 

2U The Chamber however reealls that cvcn human rights bodies have given sorne horizontal 
effects ta the prohibition of torture, which amounts to casting a\vay the publi c officia l rcquirement : 
see the HLR v Fra"ce case of the ECHR: ECHR, Reports, J 997-1 Il , pp. 745ff. 

21J KWlame (ZOO I ), §496; see gencrally §§46sff. 214 Ibid., §§483ff. 
'" Ibid., 1148,-6. 
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sa broad that any purposeful action2<6 will lend itself ta be subsumed 
under it. 

The step ta ken by the ICTY in Kunarac may be welcomed as ta sub­
stance. It is sti ll ta be app lied with sorne care, since, by casting away an 
element which was held ta be im portant, there is sorne sligh t tens ion·' ? 
with the nul/urn crimen principle. There is in effect no su bstantive reason 
ta h old that the concept of torture is unique in international law. Legal 
concepts are relative to a certain juridical context and legislative aim. 21 8 

Thus, nobody ever claimed that the concept of 'property' or of 'occupation' 
are unique across the legal arder and its many branches. There are 
weighty reasons ta distinguish torture in the State-centered human rights 
context from torture in the individual-centered criminal law context. 
Thus, the conceptual refinement in Kunamc is appropria te. It can be added 
that all the subsequent trials at the ICTY and at the ICTR have endorsed 
the notion of torture as expounded in Kunarac .219 

Human righ ts law is still he Id relevant ta the definition of the crime of 
torture, namely in arder ta identify the threshold of pain required.z20 

The jurisprudence here refers ta the case-law of the human rights bodies, 
especially ta the case-law of the ECHR. Thus, the threshold of 'severe 
pain or suffering' is ascertained by objective factors (severi ty of the 
harm) but also by subjective ones (effect on the particular victim, victim 's 
age, sex, state of health , etc.). Human rights case law has considered the 
following aets ta be torture : beatings, sexual violence, threats of torture, 
deprivation of food/water, m ock executions, electric shocks ta genitals, 
thumb press, extended hanging by hands or legs, submarino (immersion 
in a mixture of blood, sperm, excrement, and urine), mutilations, etc. 221 

Permanent damage is not required. Mental suffering includes, for example, 
being forced ta be present during the torture of relatives or fri ends.z·2 

If mistreattnent lasts for a certain time, a decision as to whether torture 
has occurred requires consideration of ail the elements: thus solitary 
confinement may am ou nt to torture if there is a certain duration and 
strictness.z'3 The jurisprudence has confirmed that rape meets the 

216 There are sorne rare cases where aets wh ieh objectively qualify a~ torture ~lre not torture 
beeause they were eommitted without intent. A classieal example is the case (lf an Austriao individual 
wh o was arrested and forgotten in a detention cell for twcnty days, without water and food , in the 
perm~ment angui~h of dying by privation. See EuGRZ, 1981, p. S7 J . 

21
7 The tension is only slight, since the aets of torture at stake are already prohibitcd by any eriminnl 

code. But then a point of jurisdiction of the I CTY may arise. 
218 See K. Engisch, Einfiihmg Ù' dasjuristisclie Denken, 3rd cd., Stuttgnrt, 1964. pp. J ff (many new 

edi t ions s ince). 
2'9 See Kvocka (2001) §139; Krolljelae (2002), §187; KI/llarae (Appeal , 2002), §§142ff; Brdjallill 

(2004), §§488-g; Sel1lanza (2003), §342. 
2~O Kvocka (2001), §§I43ff; Kl'olljelac (2002), §18I. Brdjallill (2004), §484. 
:m For a compendium of examplcs, cf. L. Doswald-13eckjR. Kalb, Judicial Process and Humall 

Rights, KehlfStrasbou rg/Arlington . 2004, pp. 285ff. 
au Why not s imply of thinl persans? l s the senS(! of the restriction that there is no m ental suffel'ing 

when obliged ta wateh the worst abuses on a fellow man? If that is the ide", it is submitted that it is 
,,,,rang. U3 Kronjelac (2002), §I 82. 
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severity test. 224 As to the mens rea for rape, the sexual motive 1S not 
relevant; there must be intent, and the act must at least be committed also 
for one of the prohibited purposes. 225 

One understands the tendency of the ad hoc tribunals ta refer ta the 
human rights bodies practite for defining the material content of torture. 
However, it must be recall ed that the contextual weighing up of a series 
of objective and subjective criteria by the human rights bodies fits the 
State-related context in which these bodies operate. AState may be he Id 
responsible for having violated individual rights on the basis of highly 
individualized judgements, derived from extremely open-ended norms 
such as the fundamental rights and freedoms. In this area, a norm whose 
content is simply 'the freedom of the press is guaranteed' may be per­
fectly sufficient, sinee the law and the practiee will spell out its precise 
content. If that content is enlarged, that goes ta the detriment of the State 
and not ta the freedom of the individual; and if it is narrowed, the right 
will be considered not ta have extended sa far from its inception. The 
same is not true of criminal law, which rests on the principle of strict 
construction: nullum crimen, foreseeability of the law, no conviction on 
the basis of analogies, etc., for the benefit of the accused. In this context, 
the highly context-dependent duster of objective and subjective criteria 
adopted by the human rights bodies should be somewhat elaborated in 
arder ta give way ta a more principled set of thresholds. 226 A purely case­
by-case weighing-up may not meet the more exacting standards of the 
criminal law. 1 t is not suggested that the standards in this matter can be 
completely objectified; but sorne constructive effort in that direction 
would be welcome. 

A serious divergence has arisen in the jurisprudence as ta the list of 
prohibited purposes. There seems to be sorne degree of recognition that 
the list is not exhausti ve,z27 at least for the purposes of international 
humanitarian law. And th ere is certainly agreement on the point that the 
prohibited purpose must not be the sole one having motivaled the per­
petrator; it can be one motivating purpose among others. 228 However, in 
Kmojelac (2002), il was he Id that only the prohibited purposes listed in 
the Torture Convention are as yet part of customary international law. 
Thus, the 'humiliation' of the victim is not yet a recognized prohibited 
purpose and no conviction can be based on il. An enlargement of the 

no! Kunaroc (Appcal , 2002), §I 51. Bn/jan;'l (2004), §48S. us Kunarac (A ppea l, 2002), §153. 
~l6 It il> Il J.{eneral problern of c riminal law to smooth out completel y subjective sta ndards such as 

those re lating to pain, ta sbocks, to sense of honol", etc. There a re sorne people who hardly cver Ceel 
pain, a re sh ockeù or dishonored; on the other hand, there are sorne extremely sens itive people, who 
quite constantly feel pain, are shocked, feel dishonored, etc. The law must define sorne middle path 
in this field. That middlc path is based, in municipallaw, on the reasonable average man; and it can 
then adm it more subjective criteria, linking them ta the perpetrator in saying that h e Imew or must 
have known about that special sensitivity of the victim and acted all the same (to the extcnt that that 
sensitivity cou ld be 1.nown to hi01). Su ch is, in such matters, the proper legal technique. 

>Z7 K1)ocka (2ool), §140; Brdjonill (2004), §487. 
nS Kmojelac (2002), §184; Bn/jouin (2004), §487. 
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prohibited pur poses by the tribunal without clear basis in customary law, 
it was held, would violate the nullum crimen principle. 229 This fin ding 
plairu y contradicts the holding of the Kvoc/w Trial Chamber. 230 

If one looks ta the prohi b ited purposes, they appear ta be so largely set 
that a humiliating behavior can easily be (re-)qualified as hav ing the 
purpose of intitnidating or of discriminating against the victim. Thus, to 
sorne extent the strict read ing of Krnojelac appears to be applied ta the 
wrong object: th e list must be seen m ore as a requirement that there be 
a deliberate purpose (rather than none), and no t as a signpost for strict 
constructions. Quaere if the criminal law con text with it8 strictness 
requirem ents really alters the matter: why shoul d not simply a definite 
purpose be asked for, instead of giving it a particular n am e? In an y case, 
if ' torture' is not admitted for humiliating purposes, one falls back in 
the residual category of 'outrages upon personal d igni ty'. 

As to the other forms of mistreatment, 'outrages upon personal dignity' 
received sorne consideration in three cases. In Kunarac (2001)231 it was 
explained that such outrages are based on acts which are animated by 
contempt for the human dignity of another person. They must cause serious 
humiliation or degradation to the victim, thereby causing real suffering. 
Outrages are part of the broader concept of 'inhuman treatment'. The suf­
fering must not be lasting. However, the humiliation cannot be m easured 
only subjectively: it must be sa intense that a reasonable person would be 
outraged. That leads ta the following definition of outrages: 'any act or 
omission which would be generally considered ta cause serious humiliation, 
degradation, or otherwise be a serious attack on hurnan dignity. ' 232 As to 
'mens rea, the accused must know that his aet or omission 1S objectively 
of su ch character that .it could cause serious humiliation, degradation, or 
affront ta human dignity. However, if the objective threshold of suffering 
were met, it would be rare that a perpetrator would not also know that the 
acts could have such an effect.233 In the Kvocka case (2001) some examples 
were given: forced public nudity, beatings, trench digging, compulsion ta 
relieve badj]y functions in one's clothing, subservient aets to demonstrate 
the superiority of the detaining forces, fear of beatings, etc. 2 ]4 

Finally, as to other mistreattnents, one tnay refer t~ the developments in 
the cases of Kordic (2001),23.1 Krstic (2001), 236 and K vocka (2001).237 There 
is some substantial overlap between this plurality of offences s ituated 

u~ KrnoJelac (2002), §186. l30 Kvocka (ZOOI), §I40. Z3 ' At §§498ff. 
"'J~ Ibid., §307. 
lB See also Kt/name (Appeal, 2002) , §§r 6S-6: The perpetrator mus t simply fore!>ee the possible 

consequences of his nets or omissions, i.e. thHt the)' could cause serious harm; the test is once m ore 
that of the reftsonah le persan . Therc is no substantive d iffe rence hetwccn these holding!!: the test 
is that of the reasonabJc average man. Thus, the la", impurts inta the matter a standard of pro rer 
diligence. ::t.H Kvocka (ZOO I ), §§I7off. 

::tj5 At §§Z37ff: w ill fully causÎng g rcat suffe rÎng o r seriotls in jury to body or health (un der grave 
breaches) ; inhuman treatmen t (grave breaches); violence ta life and per!>on (war crime!»; cruel tl'eat· 
ment (war crimes); inhumane aets (c rimes ng<l inst humanity). 

:>.)(' At §§so6ff: causing serious bod ily or mental ha nn (genocîde); c ruel and inhumun treatment (war 
crimes, crimes against humanity) . 237 At §§I 59ff: cruel treatment (wllr crime). 
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under different headings (willfully causing great suffering, inhuman 
treatment, violence to life and persan, cruel treatment, etc.). It is not 
possible to discuss them in detail here . 

(c) RapeZ38 

Rape i8 a crime appearing under different headings, whether as war c rune) 
crime against humanity, or even in the context of genocide. A major develop­
ment took place in its definition. It is equally valid in the different contexts 
in which the crime appears. Rape had in the previous jurisprudence been 
defined as a 'sexual penetration, however slight, (a) of the vagina or anus of 
the victim by the penis of the perpetratür or any other abject used by the 
perpetrator, or (b) of the mouth of the victim by the penis of the perpetrator; 
these aets are done by coercion or force or threat of force against the victim 
or a third person.'Z39 In Kunanlc (2001),"'10 a limited but important broaden­
ing of this definition occurred . The Chamber rejected the criterion of 
coercion. I t held that the legal good protected is not the freedom from 
coercion but rather sexual self-determination. Thus, aIl non-consensual or 
non-voluntary sexual penetrations are ta be considered as rape. It is suffi­
cient that there is no consent by the victim; coercion need not be estab­
lished. According ta the Chamber that broader definition better reflects 
current mun.icipal criminall aw where especially vulnerable victims (mental 
incapacity, misrepresentations by the perpetrator, etc.) are also protected. 
This new definition was endorsed in ail the subsequent trials.>4' 

In the Musema case (zooo) , it was added that the essence of rape cannat 
be capnlred by the particular details of the body parts and abjects involved, 
as they were set out in Furundzija (1998); the real essence is a sexual aggres­
sion construed in context. Such a contextual construction better fits the 
ongoing evolution of criminal law in the field of sexual assaults. 24' This 
holding also goes in the sense of sorne relaxation of the criteria for defining 
rape. But it can be doubted if much is gained by such a blurring of the lines 
between rape proper and other forms of sexual assault. 

Finally, in K vocka (zoo 1) it is affirmed in general terms that captivity 
vitiates consent.243 As a strong presulnption, this statement holds true; 
but it should not be ta ken in the absolute, sinee exceptions may occur. 

(d) Persecution 244 

This offence has given rise ta a dense net of jurisprudential statements in 
the period under review. In the Kordic case (ZOOI) , a general definition of 

'~l K See K!/1wrGC (ZOOI), §§4-36ff; J(vocka (ZOOI), §§l 75ff; J(unamc (Appeal, 2002), §§ 127ff; /VluWIU/ 

(zooo), §§zz6- 8; S emallz o (Z003), §§344- S; Kajelrje!i (Z003), §9IS; K UII/lillal/da (2004), §709. 
~:lY See Kt/lU/!tIc (ZOO I ) , §437. ~ .. o A t §§44off. 
~.p See Kl/lIlIrde (2001), §§436ff; JÙJ(Jcka (ZOOI), §§17Sff; KUlIarac (Appcal, 2002 ), §§I 27ff; N/uwna 

(2000), §§zz6- 8; Semanza (2003), §§344- S; Kajelijeli (Z003), §q1S ; Kamuhanda (2004), §709. 
~+~ Jltl1fsemu (2000), §§zz6, 228. 3+1 Kvocka (2001) , §I78. 
~44 See Kupreskic (2000), §§s67ff; Bla ~'lûc (zooo), §§z I8ff; KOfdic (ZOOI) , §§188ff; [(l'Slie (ZOOI), 

§§S33ff; K vot'ka (2001), §§ 184ff; Kmojelac (2002), §§43 1 ff; Vasilje fJic (2002), §§Z44ff; Naletilic (Z003), 
§§632ff; Stakic (Z003) , §§72Sff; Blaskic (Appeal, Z004), §§I 29ff; B1djanin (2004), §§99 Iff; Sell/allza 
(Z003), §§347ff; NahimQna (Z003), §§I069ff. 
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the elements of the crime is to be found: (1) the occurrence of a discriminat­
ory act or omission; (z) the discrimination took place on one of the listed 
grounds, particularly race, religion, Of politics; (3) there is intent to cause, 
and a resulting infringement of an individual's enjoyment of a basic or 
fundamental right. '45 This definition was refined in many directions in 
other judgments. The most important is the Kupreskic case (zooo). The 
main problem is to find a limit for inclusion of other acts of persecution 
Dot listed in the relevant instruments, e.g., in the Statute. In effect, the lists 
are non-exhaustive,246 and perhaps no other crime has such a tendency to 
exp and than the crime of persecution. Consequently, if it is Dot to become 
boundless, a gravit y test has to be formulated. The most straightforward 
way to approach the matter is to require sorne degree of ejusdem generis 
gravit y measured by the yardstick of the crimes already listed in the Statute. 
In Kupreskic the leve! or required gravit y ta quai if y an act as a crime 
against humanity received sorne scrutiny. The Chamber not surprisingly 
held that acts of persecution must always present the level of gravit y of 
those listed in the Statute.247 Thus, and this precision is of importance, 
'only gross and blatant denials of fundamental human rights can constitute 
crimes against humanity.' Hence the following definition: 'Persecution is 
a gross or blatant deniaI, on discriminatory grounds, of a fundamental 
right, laid clown in international customary or treaty law, reaching the 
same leve! of gravit y as the other acts prohibited in Article 5.'248 What 
these fundamental rights are cannot be defined precisely in advance; the 
point has to be made on a case-by-case basis in arder ta avoid any eva­
sion of the law by taking advantage of strict definitions. 249 In Stakic 
(Z003), it was even stated that it is not at ail necessary to identify which 
rights may amount to fundamental rights since persecution can consist 
of the deprivation of a wide variety of rights, whether fundamental or not, 
whether derogable or not. 25° The acts given as examples of persecution by 
the case-Iaw are extrernely far-reaching: e.g., the right to life, liberty, security, 
freedom from slavery, torture, arbitrary arrest and detention; destruction 
of buildings, especially homes or symbolic constructions; destruction 
of means of subsistence; pillage; deportation;2S1 trench-digging; use of 
hostages; destruction of religious or eclucational institutions; sexual 

245 Km'die (2001), §189. 
24

6 There is a thorough analysis in the Kupreskic case (2000) §§S89ff of the former judîcîal practice 
on thîs point. The quotations go back to the post-World War II trials. Another aspect of that problem 
is the question if the crime of persecution must be linked ta another crime in the Statute or if it can 
stand aJone: see Kupreshic (2000), §§S77ff. According to the Chamber, the Statute of the ITVIT at 
Nuremberg and that of the ICC seem to require such a link. HO\vever, the IMT exercised jurisdic­
tion also in cases of tenuous links to war crimes or crimes against peace: see, e.g., the cases of von 
Schirach or Streicher. At present, the link requirement disappeared in customary international1aw 
(the Chamber quotes various sources). Thus, no link is required and the crime of persecution can 
stand on its own (albeit the ICC Statute seems to depart from customary international law on This 
point). In the view of the present commentatol', this analysis is legally correct. 

Z47 This lillt is not exhaustive. 248 Kuprfskie (2000), §62I. 249 Ibid., §623. 
Z50 Stakic (2003), §773. Z5' Fol' all these Hcts, see Blaskic (2000), §§2zO-34. 
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violence;252 p roperty offences;253 indiscrilninate or direct attacks on th e 
civilian pop ulatio n ;254 constan t humilia ti on and d egradation;255 hate 
speeches on the m ass m edia; '5 6 and sa on . Ta these acts inherently crim­
inal, the jurisprudence adds oth er acts such as denying bani< accounts, 
em p loym en t opportunit ies, etc., if these are p erformed in the context 
of a persecution, an d if they equate ta other acts which are inherently 
cri m inaI. '57 T hus, fo r su ch acts the crim inality depends on the context 
of persecut ion; they cannot constitute persecution alone, but m ay be 
considered along w ith other cri minai aets; they are not independent, bu t 
auxiliary offences. In appreciatin g the level of g ravit y of the acts, their 
cumulative effect must be cons idered. '58 A singie act may exception ally 
constitute pe rsecution if it reach es to the required gravity.'59 

The acts cornmitted Inust h ave discrin1inatory consequen ces fOf th e 
victims; it is no t enough that the re was intent to d iscriminate w ithout any 
real harm or effect. 260 Otherwise, there could be a conviction for p erse­
cution w ith out anyon e having been actually persecuted. 26 ' As t a the pro­
tected g roups, the case-law fa vors a b road defini t ion: the interpreta tion 
must be teleological w ith regard to the aim of protection. T he protected 
groups m ay include such persa ns defined by the perpetrators as belong­
ing ta the v ictim's group due ta their close affiliations or sympathies for 
that g roup.26' 

As ta mens yea, there m ust be a special (i. e. d iscriminato ry) inten t . 
T here must b e inten t to attack persans on account of their e thnie, r acial, 
poli tical , o r relig ious characteri stics. F rom the p o int of view of mens rea, 
genocide ap pears to be but an extrelne fo rnl of p er secution : there, the 
intent to des troy the groups is decisive; here, it is not required .263 It is not 
su fficient fo r the accused ta be aware th at he is in fact acting in a d is­
critninato r y way; he must consciou sly in tend to d iscriminate (dolus direc ­
tus). This intent need not be exclus ive; but it must be a sign ificant 
element of the m otivation. A po liey to discriminate is not necessary. 264 

aSl For a il these :Jets, see K vocka (200 1) , SIS6. 
253 Blaskic (Ap peal, 2004), §§146- 8; Staldc (2003), §§76 Jff. 254 i bid., §§ t 57-9. 
as; Stakic (2003), §§75 8-60. z56 Nahimal1a (2003) , §I076. 
ZS7 K vocka (2001), §r86. The refercnce is h ere m ade to the post- World \-Var JI trials with the 

persecution of the Jews. In K ordic (200 1), §§209- IO it is stated that some aets do not raise to the leve l 
of required grav it y, e.g., encournging and promoting hatred , o r d ism issingfrem ov ing M uslims from 
government. But (his statement has to he taken CIIm CrllllO salis: it p l'obably means that these aets in 
themse lves do not r ise tu the level of a crime against h umanity, if they are not accompanied by other 
aets. Tf this interp retation is true, then thcre is 00 substantive difference b etween Kordic and K vocka ; 
othe rwise there is a eoot m diction. 

~58 See, C.g., Srakic (2003), §7J6; Naler.ilic (2003), §6)7; Brdjallin (2004), §995; Semanza 
(2003), §349. 159 BJaskic (Appeal , Z004), §135. K mojelac (Z002), §433. 

~6o K m ojeloc (2002), §432j Vasiljevie (2002), §Z45; Stanie (zo03), §733. 
26, That amou n ts to saying th at the crime of persecu tion is an offence centercd on a specifie 

resu lt and not on the abstl'act en d angcring of the targeted population alone (ErJolgsdelikt , not 
Gefiihrdll1lgsdeliltt). z6. Sce Naletilic (2003), §636. Stakic (Z003), §734. 

z63 Kupreskic (zooo), §636. See <llso Blaskic (2000), §Z35; K vocka (ZOO I), §194; Semanza 
(2003), §350 . z6.j. Krnojelac (2002), §43S; Vas·jlje'Vic (2002), §'248. 
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Sorne doubts ha ve arisen as ta the proper object of the intent ta dis­
criminate. In K rnojelac (2002)265 and in Vasiljevic (2002)266 it had been 
held that the discrimina tory intent must relate to the specifie act charged 
as persecution rather that s imply to the attack in general (even if the 
latter will also, in practice, be discriminatory). It is not sufficient that the 
aet m erely occurs within the fran1ework of a general discrimina tory 
attack, if there was no specia l intent to discriminate in the particular act 
at issue. These findings were somewhat narrowed in Stakic (2003).267 

The (particular acts-test' advanced by the two previous cases, it is there 
said, applies to dire ct perpetrators; it is not app ropriate for co-perpetra tors 
or for superiors, not acting directly on the spot. For such persans, the 
praof of knowledge of a general discriminatory attack against a civilian 
population is a sufficient basis for inferring a proper discriminatory 
intent relating ta persecution. Consequently, lack of specific intent by 
the direct perpetra tors would nat automatically absolve the superior or 
the co-perpetrator from criminal responsibility. These statements raise 
delicate problems of criminal law, on which there is no time to dwell. 
Ali in all, we m ay conclude by saying that persecution is one of the mast 
complex crimes of criminal internationallaw, in which the interplay and 
balance of the different constitutive elements is particuJarly chall enging. 

(e) Other inhuma ne acts 268 

The main concern voiced as ta this heading is that of its relative vagueness 
and thus its potential for conflict with the nul/um crimen requirement. An 
attempt at giving to the offenee sorne more precision was n1ade in Kupreskic 
(04000). 269 The Chamber held that a simple ejusdenz generis argument is 
insufficient: the argument in this field lacks precision. Rather, the clause 
must be interpreted in the light of human rights instruments. It is these 
instruments which set down the basic human rights of the individuals: 
e.g., prohibition of cruel and degrading treatment, prohibition of forcible 
transfers, prohibition of enforced prostitution , forced disappearance, etc. 270 

The ejusde11l genelù rule m ay, however, still be relevant when it cornes to 
assessing the required level of gravit y of the con crete acts falling within 
sueh categories. The clause thus cove rs all types of serious harm ta the 
physical or mental integrity of the victims. 27 ' 

The very idea of a human rights analogy in a rder to give more precise 
content to the offenee (which is the main point in Ku.preskic) has sinee 
been rejected in Stakic (2003). According ta the Chamber in the latter 
case, the human rights instruments referred to pravide tao many different 
formulations and contain norms whi ch cannat be held ta be recognized 
in criminal international law. 2 72 This confiict has up ta now not been 

265 At §436. 266 At §249. 261 At §§742-3-
268 See KlIpreskic (2000), §§S62ff; Blaskic (2000), §§Z37ff; Kvocka (2001), §§206ff; Kmojelac 

(2002), §§t28ff; Vaûljevic (2002) , §§Z34-7; Stakic (2003), §§713ff. 26<) At §§S6zff. 
27° In thc KVDcha Case (.zoor) fur ther examples Are mentioned: mutilations, bea tings, etc. (§ z08). 
27 ' Rlashic (2000), §§239ff. m Stal<ic (2003) , §7Zl. 
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reso1ved. lndeed it will be difficult ta give a precise shape ta the residua1 
clause. Some form of ana10gy with human rights instruments may be 
usefu1, rather than 1eaving the point comp1ete1y open; but the analogy 
must be applied critically and not lock, stock, and barrel. 

(f) N ew elements of crimes against humanity 

In addition ta the offences mentioned above, the 1 CTY faced three nove1 
crimes, which were not discussed during the previous period of review. 

(i) Ens1avement'73 

According to KU1W1rlC (2001),274 ens)avement as a crime against humanity 
consists of the exercise of any or a]]275 of the powers attaching ta the 
right of ownership over a persan; the exercise of these powers must be 
intentional. The offence is part of customary international law. Several 
circumstances may point to the existence of enslavelnent, such as control 
of lnovements, psychological control, presence of rneasures to prevent 
and/or cleter escape, use or threat to use force, assertion of exclusivity 
over the persan, forced laboT, subjection to cruel treatment, rape, etc, 
Mere captivity is not sufficient. In the Kmojelac case (2002), it is added 
that the prohibition of sl.very in situations of armed confiict is an 
inatienable, non-derogable, and fundamental right. 276 Moreover, the 
offences under Article 3 of the Statute (slavery) and under Article 5 of 
the Statute (ens lavement) are identicaJ.277 As ta forced labor, the test is if 
the persans had a real chai ce as ta wh ether they would work or not. 278 

(ii) Deportationjforcib1e transfer279 

According to the Krstic case (ZOOI), 'deportation' and 'forcible transfer ' 
relate to ' involuntary and unlawfu1 evacuation of indi viduals from the 
territory in which they reside'. 280 Deportation presumes transfer beyond 
State border s, forcibl e transfer relates ta displacements within aState. 28, 

International humanitarian law condemns bath deportation and forcible 
transfer. Bath constitute a1so inhumane acts under Article 5(1) of the ICTY 
Statu te. 28 , The proper reach of the distinction between deportation and 
forcible transfer has been controversial in the following cases. In Stakic 

m See KI/name (2001), §§Slsff; Kmojelac (2002), §§349ff; ](ulIQrat: (Appeal, 2002), §§1 16ff. 
~74 At §§S JSff. The Cham ber quotes the j urisprudence of the IMT of Nuremberg, the IIIilelt and 

Pohi Trials, the Slave r)' Convention, the Ferccd Labor Convention, Human Rights Treaties, and the 
ILC Draft on Crimes agaiost the Peace and Seçurity of Mankind. Sec also K mojefac (2002), §3S0. 

~7S Thus, not o nl y the t rad it ional chatte l-siavery entailing full property rights over a person fall s 
under the description of the crime, but also ail forms of partial property rights over a person; the 
diffe rence is one of degrce. See KI/n(/me (Appenl, Z002), §I 17. 

~76 Kl"llOjelac (2002), §353. The formulation is oot feli citous in the sense that the prohibition of 
slavery is fundamental, inalienable, and non-derogablc aIse outside the narraw context of the law of 
armed conflic r. zn Ibid., §356. 

~ 78 Ibid., §359. 
~79 Sce KI·StiC (zoor), §§SI 9ff; Krnojelac (Appca!, 2003 ), §§218ff; Slakic (Z003), §§662ff; Bn/jam·1I 

(2004), §§S4off. 280 Krstic (ZOO I) , §S21. 
~~I Ibid. 1 82 ibid. , §S23. 
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(Z003) it is stated that the actus reus of deportation is concerned only with 
forcibly removing or uprooting persans from the ir homes and not with 
the destination they are brought ta. Consequently, there can be deporta­
tian even if the persans are not transferred beyond an international border. 
The protected legal interest is in effect ta stay in one's own home. 
Moreover, it mi ght be difficult ta establish the transfer beyond borders in 
a situation of armed conflict where such borders may be liable ta quick 
change. Consequently, according ta Stakic , deportation must be read ta 
imply fOl'Ced displacement ta an area under the control of another party 
rather than beyond a (formai border).'83 It will be noted that the Chamber 
thereby avoids conflating fOI'cible transfer with deportation, thus depriving 
the fo rmer of any effet utile. It simply broadens the concept of deportation 
in t ransforming the boundary test into a effective control test . ,8, 

However, the m ajority in the Brdjanin case (Z004) rejected that test. 
It held that customary internationallaw required for deportation that an 
internation ally recognized border be crossed. T here are certainly excel­
lent policy reasons, it added, for dispensing with such a border-crossing 
test; but customary international law has ta be applied as it stood at the 
tin1e of commission of the crimes if the nullum crimen principle is not ta 
be violated. Displacement within aState consti tutes 'forcible transfer' , 
punishable as 'other inhumane acts' pursuant ta Article 5(1) of the 
Statute. ,85 The point has not been taken u p again; the conundrum is 
thus not solved. In any event, the point is not essential from the practical 
po int of view: if transfer within aState is punishable as 'other inhuman 
act' the re is no lacuna in the law and the whole point reduces itself ta a 
m atter of classification. 

The displacement must be fOl'ced, not voluntary. Relevant force is not 
Iimited ta physical violence, but ex tends to other forms of coercion, e.g. 
psychologica l oppression. 286 As to mens rea J there must be intent; 287 the 
intent must be directed ta permanent removal of the persans displaced.288 

A concrete application of the foregoing principles is ta be found in the 
Krstic case (2001). In that case, the Chamber held that the deportation at 
issue could not be h eld ta represent an evacuation as allowed by Articles 49 
of Geneva Convention IV ar by Article ' 7 of Additional Protocol II (1977): 
in effect, the people transferred were not returned immediately after the 
hostilities; they were in fact deported when the hostilities had ceased. Thus, 
there was no military necessity for the transfer of those persons.289 

(iii) Ilnprisonment290 

In the Kordic case (200 1), it is stated that imprisonment as a crime 
against human ity means farb it rary imprisonment') that is, deprivation of 

~8~ Stakic (200:Ü. §§677- 9. 
~84 Alternativel}' the a l1egiance te~t: t his m ove Îs intended to fit in ternationa lized armed conHicts 

to th e same extcnt that the move from formaI n ationality to real allegiance \Vas intended to bols ter the 
protected persans definitÎ()n under Article 4 of Geneva Convention lV, Sec B YIL (2000), pp. 278ff. 

~l\s Bldjanill (2004), §§542-4. zllfl Stakic (Z003), §68z. 1 ~ 7 i bid. , §687. 
211~ BnJjauill ( 2004), §54S. 289 Krstic (200 1), §§S2S-7. 
19° See K ordie (:'.00 1), §§z7Jff; Kntojelac (2 002) , §§ l o8ff. 
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liberty of the individual without due process of law (fair trial). '9' For 
defining more precisely what arbitrary deprivation of liberty means, 
recourse must be had to hum an rights instruments and practice. Under 
the law relating ta crimes against humanity a deprivation of liberty is 
arbitrary if no legal basis can be called upon to justify the imprisonment 
or its continuation in time. 292 

2. P"otected populations 

The jurisprudence has reaffirmed that the notion of 'civilian' protected 
under crimes against humanity is ta be interpreted mûst extensively.293 

From the point of view of the abject and purpose of the prohibition, we 
are told, a most extensive ban on atrocities directed against human dignity 
is intended. The presence of sorne persans actively involved in the con­
fli ct should not prevent the characterization of a population as being 
civilian) since even resistance fighters are able to claim protection under 
crimes against humanity. '94 Moreover, only the presence of a fairly large 
number of soldiers within a civilian population may alter its civilian 
character and render it liable to attaclc 295 

There has been sorne doubt if military persons hors de combat should 
be included in the protection. According to one trial case, such pers ons 
are enthled to protection as (civilians' within the meaning of crimes against 
humanity.'90 That amounts ta creating a special meaning for the concept 
of civilians under the crimes against humanity law, departing from the 
sense of that term under international humanitarian law. A ccording 
to the Appeals Cham ber, however, civilians for crimes against humanity 
are ail persons not covered by Article 4 of Geneva Convention III and 
Article 43 of Additional Protocol l (1977), i.e. al! non-combatants. Thus, 
if a person is a member of an armed organization, the fact that he is not 
armed or in combat at the time of conlnlission of the crime does not 
accord him civilian status. Z97 Such military persans remain under the 
protection of the waT crimes provisions. 

Fron1 a systelnatic point of view, the narrower interpretation can be 
justified. After ail, the notion of crimes against humanity was initially 
created in order to fil! gaps for acts committed on persons not otherwise 
protected (especially a State's own nationals). To the extent that there is 
another largely equivalent protection, the notion of crimes against human­
iry need not be extended to such cases. As for the ICTR, it has always 
followed the more restrictive view, defining civilians in thi8 context as 
'persans not taking any active part in the hostilities' . 298 

29' KOI'dic (2001), §302 . 
2\12 K TIlojelac (2002), §§1 13- S. As to the meaning of 'arbitl"ary deprivation of liberty' in human 

righ ts law, see, e.g., M. Nowak, UN Covcnant 0/1 Civil and Po/itical Righrs, Commentary, Kehl! 
S trasbourgfArl ington, 1993 , pp. T72-3 . ~ 93 Kllp re.fkic (2000), §§ S47 ff. 

294 KIIPreskic (2000), §§547-9; Blaskie (Apreal, 2004), §I 1] . 
295 Brdjanin (:~004), §I34. The po int is here onc of proportionality. 
~<)6 Bias/de (2000), §§z08ff. 1<)7 Blaskic (Appeal, 2004), §I J4. 2 'J~ NJ1.Isema (2000) , §Z07. 
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In Kunarae (Appeal, 2002), it has been said that the civilian population 
must be the primary rather than an incidental target of attack. The require­
ment that the attack be 'directed agains!' a civilian population exclu des 
collateral damage ta the population when other abjects are targeted. 299 

:;. Widespread or systematie attack 

The case-law followed the previous findings on this point;300 we can thus 
refer back to the discussion in the previous Year Book. Two aspects may 
be added. 

First, there has been sorne diversification in the description of the 
e1ements of 'systematic' and 'vvidespread' attack. In Musema (2000), the 
traditional definition is maintained. Widespread thus means 'a massive, 
frequent, large seale action, carried out collectively with considerable 
seriousness and directed against multiple victims'; and systematic means 
'organized action, following a regular pattern, on the basis of a common 
policy and involves substantial public or private resources' .30r On the other 
hand, the ICTY has sometimes broadened the scope of these notions by 
referring to a series of less clear-cut criteria. Thus, in Blaskic (2000)302 

and in Brdjanin (2004),303 it referred to factors such as: (i) the consequences 
of the attack upon the targeted population; (ii) the number of victims; 
(iii) the nature of the acts; (iv) the participation of officiaIs or authorities, 
or any identifiable pattern of crimes. rrhese criteria are no more than a 
restatement of the main distinction: 'widespread' relates to the number of 
victims, 'systematic' to the presence of a pattern of conduct, to a method­
ical plan. But the scattered criteria mentioned tend ta blur the lines and 
soften the focus of the analysis. It is therefore submitted that the old clear 
duality better serves the cause of a proper description of the crime than 
the somewhat watery factors approach. 

Second, the case-Iaw stresses the point that the attack on the civilian 
population may be non-violent. The Musem.a case (2000) recalls to that 
effect the apartheid policy of South Africa. 304 

4. The perpetrators and the policy element 

In the Kupreskie case (2000) il was recalled that private persans may 
commit a crime against humanity if there is sorne link with aState, e.g, 
by direct or indirect approval by State authorities or through a general 
link to the State's policy. In this Inatter as elsewhere, the true test is one 
of furtherance: did the accused act in furtherance of sorne public policy, 
formulated or not. 305 Quaere if the complete dropping of any link with 
State policy in the case of war crimes (especially for common Article 3 of 

2 ')') KlIl1urac (Appeal, 2002), §92. 
300 For an exposé of the law, sec Bluskic (2000), §§20dI; Kuname (200J), §4ISff; Brdjanin (2004), 

§§130ff; 11IIl/sema (2000), §§202ff. 3°' 11IIl/sema (2000), §204. 
J02 At §203. 303 At §I36. 3°4 Ml/sema (2000), §20S. JOS KlIpTeskic (2000), §S55. 
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the G eneva Conventions)Jo6 should not apply also for cnmes against 
humanity-perhaps even li fortiori. 

The question of the proper pe rpe trator is linked with the question of 
the existence of a policy. The point has remained controversial in the case 
law. In sorne cases, it is stressed that there must be sorne policy element 
pursued, and the acts must take place in that context. But the policy, it is 
added, must not necessarily be fonnulated by State organs; and it need 
not be explicit. 307 Other cases stress that it is not necessary to hold a strict 
vie", on th e question of policy: it should be regarded as indicative evid­
ence of the systematic eharacter of the offenees charged and no more. JoB 

Finally, still other cases affirm that a true policy need not be established 
at al1. 309 The Appeals Chamber in Blaskic (2004) has since endorsed the 
intermediary position of Kordic. Thus the fin al position seem s to be that 
the existence of a policy is not a leg.1 element of crimes against humanity, 
but that it can serve as evidence showing that a widespread and system­
atie attack \Vas directed against a civilian population. 3 I O 

5 . IVIens rea 

The mens rea required is that the accused must have had the actual (or 
constructive)' '' knowledge of the attack on the civilian popwation and 
have intended to act in that context."2 H e need not adhere to the plan of 
attack; it is sufficient that he knows of it and 3ets in that context, or taking 
advantage of that context. Taking the risk of participating in the imple­
mentation of an ideology of attack is not enough; there must be know­
ledge of the context of attack and knowledge that the incriminated act is 
part thereof.J' J As to the civilian status of the victim , it is sufficient that 
the perpetrator could not reasonably have believed that the victim was a 
member of the armed forces. 3" 

For the ICTY Statute, a discriminatory intent is not required , with the 
only exception of the offenee of persecution. J's The position is different 
in the ICTR Statute, where su ch discrimination is required for ail the 
offences by the Statute itself. The case law of the ICTR thus applied that 
requirement,3'6 stressing its departure from the ICTY Statute and from 
custom ary internationallaw. Because of that departure, the l CTR gave it 
a strict interpretation , seeking to narrow the gap with the ICTY Statute 
and with general international law. 1'0 that effect, in the Musema 
(2000)3'7 and Semanza (zo03) cases a furth erance theory was expounded. 
1 n the words of Semanza: 'Acts committed against persons outside the 
discriminatory categories ma y nevertheless form part of the at tack where 

]06 Sec nbove, Chapter V. 3°7 Ibid., §S5S; Blashic (:2000), §Z05. 

joS KU/die (ZOOI). §l8z. ) °9 KnlOjelac (2002) , §58 . 
3' 0 Rlaslât: (A ppeaI, 2004), §I20. Sec also KajdUeli (zo03), §87z; Kaml/handa (2004), §66S­
J" He could not h:l ve i ~ non:d it. 
3 12 Kup reshic (2000) , §§SS6ff; Blaskh (2000) , §§Z44ff; Blaskic (Appeal, 2004), §§ IZlrf. 
]'.1 Blaskic (Appeal, 2004), § l z6. 3' -4 KllIlOrac (2001 ), §435. 31.~ Blmkic (2000), §z60. 
J I(' Sec, e.g., i.Hl/ sema (2000) , §§zo8ff. 3'7 At §zo9. 
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the aet against the outsider supports or furthers or is intended to support 
or further the attaek on the group diseriminated against on one of the 
enumerated grounds [national , politieal, ethnie, racial, or religious]'.3'& 
This furtheranee theory allows fo r some extension of the protection and 
thus lessens the reductive scop e of the discrimination requ irement. But 
the requirement still persists, and it is not the task of a tribunal to set off 
such a vinculum legislaloris. 

VIII. COMMAND R ES PO NS IBILITY: RE SPONS IBILIT Y OF 

T H E SUPERIOR FOR TH E ACT S OF HI S SUBORDINATES 

(ARTICLE 7(3) ICTY STATUTE, ARTICLE 6(3) 

1 C TR STATUTE)"9 

The case-law did not bring many new insights in this area. The position 
is excellently summ arized in the Galie case (2003), in a passage which 
deserves citation at length: 

]73. The case-Iaw of the International Tribunal establishes that the following 
three conditions must be met before a person can be held responsible for 
the criminal acts of another under Article 7(3) of the Statute: (1) Cl superior­
subordinate relationship existed between the former and the latter; (2) the 
superior kne\.v or had l'cas an ta know that the crime was about to be com­
mitted or had been committed; and (3) the superior fai led to talte the necessary 
and reasonable measures to prevent the criminal aet or punish the perpetrator. 
The Appeals Chamber has said that control must be effective for there to 
be a re levant relationship of superior to subordinate. Control is establish ed 
if the commander had 'the power or authority in either a de jure or a de 
fac to farm to prevent a subordinate's crime or to punish the perpetra tors of 
the crime after the crime is committed. ' The Appeals Chamber emphasised 
that 'in general, the possession o f de jure power in itself l'na)' not suffice for 
the finding of command responsibility if it does not manifest in effective 
control, although a Court may presume that possession of such power prima 
fade results in effective control unless proof to the contrary is produced.' 

174. [n the absence of direct evidence of the superior's actual knowledge of the 
offences committed by his or her subordinates, this knowledge may be estab­
lished through circumstantial evidence. The Trial Chamber m ay consider, 
ùzter alia, the indicia gi ven by the United Nations Commiss ion of Experts 
in its Final Report on the arrned conflict in former Yugoslavia. The T rial 
Chamber also takes into consideration the fact tha t the evidence required 
to prove su ch knowledge for a commander operating within a highly discÎ ­
plincd and fo rmaliz ed chain of command with established reporting and 

.1,8 SemanZ(l (z003), §3 3I. 
3'9 See BYI L (zooo), pp. 30()- I I. Blaskie (zooo), §§z89ff; KI/norae (ZOO I ), §§J9Sff; Kordie (ZOO I ), 

§§40Iff; Krstic (ZOO I) , §§603- 4; K vocha (ZOOI), §§313ff; Krnujelac (zooz) , §§9 I ff; Noletilic (zo03), 
§§64ff; Slakic (Z003), §§447ff; Galie (zo03), §§I73ff; Blm'hic (Appeal, zo04), §§53ff; B l'djanill 
(2004), §§Z75ff; NIl/sema (2000). §§127ff; Kayishcma (Appeal, 2001), §§z8off; Semanz o (Z003), 
§§399ff; Niyitegeka (Z003) , §§470ff; KajeHjeLi (Z003), §§77off; Kamul/undo (2004), §§60Iff; Ntugen/ra 
(Z004), §§ 627ff. 
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monitoring systems is not as high as for those persons exercising more 
informaI types of authority. 

175. ]n relation to the superior's 'having te as on to know' that subordinates were 
about to commit or had committed offences, 'a showing that a superior had 
some general information in his possession which wou Id put him on notice 
of possible unlawful aets by his subordinates would be sufficient to prave 
that he had «reason to know".' The information available to the superior may 
be in written or oral form. It nccd not to be explicit or specifie. For instance, 
past behaviour of subordinates or a history of abuses might suggest the 
need to inquire fUTther. It is not required that the superior had actually 
acquainted himself or herse1f with the information in his or her possession. 

176. The evaluation of the action taken by individuals in positions of superior 
authority who have a legal dut y to take aIl necessary and reasonable measures 
ta pre vent the commission of offences by their subordinates or, if such 
crimes have been committed, to punish the perpetrators, must be donc on a 
case-by-case basis. Furthermore, it must be kept in mind that the superior 
is not obliged to perform the impossible; la superior should only be held 
responsible for failing to take such measures that are within his mate rial 
possibility' . 

177. Finally, in cases where concurrent application of Articles 7(1) and 7(3) is 
possible because the requirements of the latter form of responsibility are 
satisfied alongside those of the former, the Trial Cham ber has the discretion 
to choose the head of responsibility most appropriate to describe the 
criminal responsibility of the accused. 

The main question giving rise to sorne jurispruden6al controversy 
related to the 'had reason to know' test. The former case-law, espec ially 
in Delalie (1998), had followed the special requirements of Article 86 of 
Additional Protocol l (1977) as being more favorable to the accused, 
while recognizing that customary internationallaw on tbe matter contained 
a broader rule. The Proto col attaches criminal superior responsibility only 
to the inaction following the obtaining of sorne specifie information which 
would have put the commander on notice that offences were conunitted, 
or which would put him on further inquiry; whereas customary interna­
tional law shaped through the post-Word War II trials centered upon 
a general negligence standard. 320 The Blaskie Trial Chamber (2000) 

attempted ta reverse the former jurisprudence by rnoving back to cus­
tomary law, i.e. ta a negligence standard. After a precise analysis of the 
post-\;Vorld War II case-law,'" the Chamber concluded that the correct 
standard to be applied is to require from any commander to keep reason­
ably informed about the activities of his subordinatesYz Consequently, 
the provision of the Protocol has ta be interpreted broadly in order ta 

3
Z0 De/alie (1998), §§387ff. 

321 See Blaskic (2000), §§314ff. Sec also: Law Reports of Trials of War Criminals , United Nations 
\::Var Crimes Commission, vol. XV, London, 1949, pp. 62-5. 

JU Blaskic (2000), §J2z: 'From this analysis of jurisprudence, the Trial Chambcr concludes that after 
World \Var II , a standard was est<l.blished according to \vhich a commander ma)' be liable for crimes by 
his suhon.hnatcs if he failed [0 exercise the means aVIlilablc to him ta learn of the offcnce and, under the 
cÎrcumstunccs, he should have known and such failure ta know const itutes criminell del'eliction.' 
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bridge the gap with provision of customary law: the criterion of 
information' contained in Article 86(2) of the Protoeol has to be tal,:en a&~11~ 
referring to a general dut y to keep informed. Any ignorance which 
from the negligence of the commander to keep informed aecording tô."I1 '1 
standard of due diligence will fail to exonerate him from cri minai respons_ 
ibilityY3 lt may be added that the ease-Iaw has always stressed that the : 
analysis of negligence has to be performed in putting oneself into 
situation of the commander at the t ime the offenee is committed, and 
by judgement ex post facto. 

Thenceforward, for sorne time, the case -Iaw324 simply ignored 
reversai of the Blaskic case and continued to apply the 'put on notice 
of De/alic. In two cases, a slightly modified standard was applied. 
standard was based on negligence, but it defined relevant negligence in.'a 
somewhat narro\over way: know ledge of the commander m ay be presumed 
(or imputed) if a superior had the means to ob tain the re levant i' , ,fc'rnla: 
tion of a crime and deliberately refra ined from doing soYS The first ~'h_~ ­
of the test Chad the means ta obtain information') seems to 
criteria, since there is alma st ahvays a possibility to obtain i;;fo',,-;;';~tiiiij~l!H 
otherwise a comtnander is not in effective control, and then cadit 
but the second prong t ightens the matter considerably, since to 
ately refrain to take the relevant information is not a low standard, 0' 

The jurisprudential interlude was abruptly ended by the mighty worlof 
the Appeals Chamber in Blaskie (2004). The Appeals Chamber quascLe,d 
the more liberal approach of the Trial Chamber and reinstalled in 
vigor the findings of Delalie, i,e, the preeminence of the specifie ' 
tion test of Article 86 of Protocol l,326 lt has already been eX]Jlaim:d) 
the present commentator disagrees with the specifie information œ"v-'·. 
conflict ,vith the llullU1n crùnen principle seems contrived: since wtlenQs 
requirement of general custornary international law insufficient to 
criminal responsibility in international law? And where is the 
Protocol l modified that customary rule (which it did not)? Or where 
ence that the faulty commanders could rely on the conventional nrn"i,iih, 
to free themselves of the customary responsibility on a sort of 
plea? Absent ail that, it is submitted that the Appeals Chamber 
the determination of the law and that the correct standard is a uegag' 
standard construed with studied and approp riate restraint. 

Two further aspects of the jurisprudence may be noticed. 
First, as to the effective control criterion applied to determine 

a commander, it must be noted that the jurisprudence is . 
the degree of required control. In the case of military comm,m,jel' 
requires more than 'substantial influence' on the subordinates. 
seems ta be whether the commander had the material ability to 

3~3 Blaskic (2000), §332. 
)114 See, e.g., Kordir. (ZOO I ), §437; Kvocka (20 0 1), b iS; Kmojelac (2002), §94; Noleti/ic 

Galie (Z003), §17S; Kojelijeli (Z003), §778. J Z5 Stahic (Z003) , §46o; Brdjal/ùl (2"" 4) , o~',"; 
316 Blaskic (Appeal, 2004) , §§S8--6z. )27 BY IL (2000), p. 310. 
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orf~punish the offence of his subordinates. 328 Thus, the real point is 
pparently not to distingu ish between effective control and substantial 

~nfluence, but on the more p recise point of the material ability. If that is 
!fue; the case-I aw should concentrate on that point (mate rial ability) 
ratherthan mult iplying concepts (contrary ta Occam's advice). But even 
,thert\the standard is not completely free fro m doubt. From a certain per­
spective, the material ability to punish exists in ail cases. In effect, if it is 
sufficient that the commander issues a report to the competent office 

. (and that has . lready been considered enough ta trigger responsibility), 
how could it be said that such a report could not be written, for it obviously 
~f"v.,'" "arl? The only point would be to establish when it must be written 

not, but not if it can be written. lVloreover, as to the material 
ability ta prevent, the question turns again largely on knowledge: if tbe 

(ce,mlmalncler knew (or must have known), he could certainly prevent the 
informing the persan in effective control , if that persan is not 

")j:jlms,elt. Thus, in one word, the problem is that if one equates the power 
reports (or to inform) with the fin ding of responsibility, one 

th',,,ebv pushes the effective control criterion more and InDre in a sort of 
Iimbo. The exact relat ionsrup of the two facrors seems not ta have 
rise to sufficient refiection. 

i?tco!Hl, the case -Iaw (correctly) held that the two duties, that of pre­
and that of punishing, are not ta be put at the same level: the 

obligabon ta prevent is primary; the obligation ta punish is subsid iar y, 
ior the cases the prevention was impossible (e.g. for non-negligent lack of 
knowledge).J29 No commander can exculpate himself by claiming that he 

prevent, but that he in fact punished post j estum. 330 

further questions remain. 
the jurisprudence invariably states that the commander is 

'i<ollll'en to take aH necessa ry and reasonable measures; but that he cannat 
,p," hp)'rl ta perform the impossible.33 ' H owever, no tribunal h as sa far 
(im.tI,llced into the question of measures not imposs ible but onerous or 
~ifjiêtdt .. Certa inly, this aspect can be solved under the reasonableness test. 

it would be interesting ta know what measure of reasonabl eness the 
tribunals will apply by wa y of a standard. Is it only possible measures, as 
the effective control-test seem s to imply? l s it due diligence measures? In 
a''''orocl: is it a high or low standard of care l Ta address that point would 
,è ',mt>rp rewarding than ta con tinuously put oneself only at one end of 

spectrum, that of impossible measures in the circumstances of the 
of commission of the criInes. As to that, it is evident that the maxim 

. 'mpossibile nemo tenetur applies. 
Second, the tribunals have never made any distinction as to unconscious 

elll.ig',n,ce, conscious negligence , and do/us eventualis of the commander. 

See, e.g., Brdja1/ill (20°4), §276. )29 See, e.g. , Semal1za (2003) . §407. 
3)0 Ibid.: 'A s lIperÎo r with such knowledgt: and the material abilîty ta prevent the commiss ion o f 

crime does fiot discharge his respomibility by opt ing simply ta punish his subordinates in tne 
, JJl See, e.g., Galie (Z003), §1 76; Sernanza (2003), §406. 
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They have concentrated just on the knowledge side neglecting the will 
si de. But the question may be posed: is a commander responsible only for 
conscient negligence or dolus, or for any negligence? The point is not the 
same as the one raised earlier: we are no more concerned with whether 
there was negligence in failing to get knowledge of the relevant tacts. We 
are now concerned with whether there was negligence in the way the 
commander handled these facts. What if he had sorne knowled ge, but in 
the heat of the s ituation considered that the danger of offences being 
committed was low/ That may prove to be a misjudgement; but will it 
give rise to criminal responsibility? Or will a commander be responsible 
only if there is at least dolus eventualis? ln a word: any negligence, or only 
sorne negligence, or no negligence at ail? That question wou ld deserve 
sorne elaboration. 

IX. D EFENCES 

In the period under review, three interesting defences were raised: 
reprisaIs; state of necessity; and self-defence. 

I . R eprisais 

On this old vexed question, the [{upreskie case (zooo) b!'ought notable 
developments. It sets the path of the I CTY's doctrine on reprisais, which 
is marked by an almost total outlawry of this device. This is thus a further 
high-water mark for the absoluteness of obligations unde!' humanitarian 
law, for their non-reciprocity and jus cogens character, in one word for the 
progressive 'humanization' of the law of armed confticts. The Cham ber 
starts by stating in peremptory ter ms that there is no place for reciprocity 
or reprisais in the field of international humanitarian law. !ts proteetive 
obligations are absolute ones: ' [One must stress] the irrelevanee of reci­
procity, particularly in relation ta obligations found within international 
humanitarian law whieh have absolute and non-derogable character. It 
thus follows that the tu. quoque defenee has no place in eontemporary 
international humanitarian law. '332 Moreover, there is an absolute 
character of the prohibition of reprisais against eivilian populations.'" 
The Chamber recalls that the tu. quoque argument has been rejected in the 
post World War II jurisprudence.334 According to the Chamber, it is a 
ftawed principle, since it envisions international hUJnani tarian law as 
being based on a b il ateral exchange of rights and obligations, whereas it 
in reality lays down absolute obligations, unconditional and not based 
on any reciproeity.335 To that effect, common Article l of the Geneva 
Conventions was also quoted. The Chamber itself stressed the idea of 

)32 Kupreskic (2000) , § SII. 333 Ibid. , §SI3. 
~H On that point set! all.o : Law Reporls of Trials of IVo,' Criminals, Un ited N ations \tVa r Crimes 

Commission, vol. XV, London, 1949. pp. 177-82. n~ Ibid., §S I7. 
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progressive hum anization of the law of armed confli ct : it reflects the fact 
that humanitari an law n o n TIS are seen as designed to benefit indi viduals 
as human b eings and not sim pl y States' interests.336 T hus, there is here a 
trans lation of a K antian categorical imperative into the law. A s a further 
consequence, the obligations at stake are due ta the international community 
as a whole (erga amnes). 337 These norms of international human itarian 
law are also jus cogens norms, non-derogable and overriding,338 

T hese principles are then applied ta th e question of reprisais against 
civili an s.J39 The C hambe r recaUs that Geneva Convention IV prohibits 
such reprisais for all civilian s in the hands of the adverse party. For civilians 
in combat zones, there is Ar ticle 5,(6) of Additional P roto col 1. D oes 
that p rovision reBect customary international law? T his i8 an area where 
customary law is shaped m ore heavily by opinio juris than by usus, i.e . 
mainly by dem ands of humanity and dic tates of publi c conscien ce, even 
if practice is scant (the Martens Clause),HO Reprisa is against civilian s 
are an inheren tl y barbaro lls means of warfare. They are contrary ta 
fundamental hum an rights, which h eavi ly contributed ta shape modern 
hu ma nitarian law. H l M oreover, reprisaIs are not any more justified , as in 
the p ast , as sole effective me.n s of en suring compliance of the law by the 
enemy: there is now n at ional and internat ion al prosecutions of crimes 
committed. 342 Where is the apinio juris of such prohibition of reprisa is to 
be found? One h as to refer to : (1) military manu ais, which limit reprisais 
to enemy ar med fo rces and thus a contrario exclu de them for civilians; 
(2) U nited Nations General Assembly R esolutions, especially Resolution 
2675 (1970) on Bas ic Prin cip les for the P rotection of Civilian P opulations 
in Armed Conflicts ; (3) the absence of daims for such reprisais in State 
p ractice (except by Iraq an d the U K); (4) the work of the I LC on 
State responsib ility in the fie ld of adm issibility of counter-measures, 
which prohibits counter-measures contrary to fundam en tal human rights; 
(5) Corn mon Ar ticle 3 of the Geneva Convention s, app licable a fortiori in 
international arm ed conflicts. 343 E ven if held to be admissible (quod non), 
reprisais would be limited, according to the Chamber, by several principles: 
(i) las t resort (ultim a ra tio); (ii) special precaution, e.g., the decision-making 
would have ta take place at the high est political and mili ta l'y level; 
(ii i) proportionali ty; ( iv) elem entary con sideration s of humanity.344 
I t may be added that the Kunarac Appeals Chamber (2002) foun ded 
itself on the same reasoning to reject reprisais in the field of crimes 
again st humanity.345 

Such is the abolitionist doctrine of the I CTY This is a most important 
con t ribution to the law if one bears in m ind the highly controversial state 
of the m atter. O n the ad missibility of rep risais, the v iews have always 
been split. T h e Anglo- Saxon States were tradition aUy concern ed to 
maintain the legali ty of reprisais, in which they saw th e only practical 

JJ6 I bid., §S 18. 
:HO Ibid. , §527. 
344 Ibid. , §53S. 

JJ7 Ibid., §S I9. 338 Ibid., §S20. 
3-1' I bid. , §S29. 3"~ Ibid. , §530. 
J-13 Ktmorac (A ppeal, 2002), §87. 

3J9 Ibid., §§S27ff. 
w Ibid., §§S3 Iff. 
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meons to enforce the application of the relevant norms by the enemy. 
Conversely, the so-called third world States were fiercely attached ta the 
outlawry of reprisaIs (especially against civilians) which they considered 
barbaric. 346 For a long time the state of the law has been rather permis­
sive. At the beginning of the twentieth century, legal writings allowed 
reprisals in an often quite unchecked way. Thus, the leading textbook 
of Oppenheim stated in its third edition of '92': '[R]eprisals between 
belligerents are admissible for any and every act of illegitimate warfare, 
whether it constitutes an international delinquency or not.' It is added that 
Even prisoners of war rnay be made the abject of reprisaIs, and that there 
is 'hardly any doubt' on that matter. 347 The refoulement of reprisaIs then 
began through the Geneva law: reprisaIs were forbidden with respect ta 
protected persons. 34H At the same time, reprisaIs were still permitted in 
th e Hague law, as the bombing practiee of World War II tends ta show. 349 

It is only in the 1970S that a further step was taken: by Additional 
Protocol 1 of 1977, the prohibition of reprisaIs entered expressly the body 
of rules of the Hague law: sec especially Article 51(6) of that Proto col. 
The point, however, remained controversial , and sorne Anglo-Saxon 
States refused or hesitated ta ratify or to accede to the Protocol. With the 
step taken by the ICTY, the prohibition is held to have been completed: 
the ship has steered as much towards absolute prohibition as Oppenheim's 
statement had gone towards absolute permission. 

One will note that the statements by the 1 CTY rest essentially on the 
moral argument of a Kantian imperative: torts suffered do not allow you 
to comtnit further torts; innocents cannot be weighed up against other 
innocents. That argument is certainly just. But the nerve of the matter 
lay" also in the principle of equality of belligerents, which is a fun da­
mental principle :350 if one disallows reprisaIs completel)', one thereby 
tends to sharpen inequality, since it will be possible for one side ta violate 
the law whereas the other will remain bound by the applicable l'lIle (and 
not only Geneva law) to the full extent. This, from the point of view of 

346 See F Kfilshoven, Belligerelll Reprisals, Leydcn, 1971; F. Kalshoven, 'Uelligerenr Reprisai!; 
Rcvisited' , NY IL. voL 21 , 1990, pp. 43 ff. Sec <11:0:0 S. Hampson, 'I3cH igeren t Repris;lls and the 1977 
Protocols ta the Geneva Conventions of 194-9', ICI.Q, vol. 37. 1988, pp. 818ff; C. Greenwood, 'The 
Twilight of the Law of Bdligerent Reprisais ' , NYIL, voL 20, 1989, pp. 35ff; E. Dll\'id, P"illcipeI de 
droit des conflits armés, :znd. cd., Brussels, 1999, pp. 362ff. 

3~7 L. Oppenheim (R. Roxburgh, editor), IntemotiOJ/ol Law, War and Neutmlity, vo\. Il, London, 
'921, p. 337, in the text and in foot note 2. For the law of the nineteenth century, sec, e.g., the elabornte 
statcments by A. Pradie rwFodéré, Traité de droit international public européen et. amért"c(lin, vo\. 8, 
Paris, 1906, pp. 824ff, dep loring that undetermined statc of the law which permÏts alm()~t everythîng. 

3'f8 See, e.g., Article 2(3) of the Gcneva Convention relat ive to the Treatment of prisone rs of war 
(1929); and the fOllr Genev~1 Conventions of 1949: Article 46 Convention 1; Article 47 Convention 
Il ; Article 13 Convention 111; Article 33 Convention IV. The legA lîty of reprisaIs in strict law (lit 

least for the aggressed Statc) has becn maintained even thereafter, but with the advice not to use the 
faculty because of hum:lllitarîan co nsiderations: see G. Schwarzenbcrger, 'Lega l Effects of Illegal 
Wur', in : Essays ill H OllOllr of A. Verdmss , Vienna, '96o, pp. 251-2. 

WI See E. Stowel!, 'Mi litar}' Repri sais and the SanctiOns of th e Laws of \'Va r', AJ1L, vol. )6, 
1942, pp. 643ff. See also A. R Albrccht, 'War ReprisaIs in the 'Var Crimes Trials and in the Genev:! 
Conventions of 1949', AJIL, vol. 47,1953. pp. S90ff. 

35° See H . M eyrowitl" Le principe de l'égalité des belligéJUllts devant Le droit de la guerre, Paris, 1970. 



JURI SD ICTI ON AND I NTE R NAT IO NA L C RI MES 333 

many powerful States, tends to weaken in an excessive way the possibility 
of enforcing the law. The fact that there might be criminal prosecution, 
an argument advanced by the ICTY, is obviously not of much avail: that 
is a post-conflîct matter, which moreover is wholly speculative since very 
often such prosecutions are hampered in one way or another. Thus, the 
preventive effect of criminallaw is minimal with respect to warfare. vVe 
are finally left with a bold and morally correct statement of the 1 CTY 
which m ay arouse sorne doubts as to its practicability and especially as ta 
its acceptance by some of the most frequent belligerents, whose practice 
is ta that ver y extent particularly visible. FUI·ther developments in this 
field will be of particul ar interest . 

2. State of necessity 

In the Aleksovski Appeal (2000)35' counsel for the accused pleaded the 
state of necessity. The daim was that the mis treatments inflicted on the 
persans detained were the lesse r evil with respect ta what these persans 
would have faced if they had been liberated. Thus, it was advanced, the 
illegal acts had been committed in arder ta avoid a graver violation; henee 
they should be excused. The Appeals Chamber rej ected that argument, 
which in effect is wholly misconceived. According to the Appeals 
Cham ber, the choice was tu mistreat the d etainees or not; it was not to 
suppose that the persans involved would have suffered more if not 
detained. The choice was to mistreat or not; it was not as tu liberate or 
not. 352 In simpler words, one can say that the abj ect of the necess ity 
argument was wrong: the accused could have detained the pers ons (in 
arder to protect them from supposed harsh consequences of liberation) 
without mistreating th em; the mistreatment did not save them from 
graver violations; it was the detention which would have protected them. 
Thus, th ere is no causal link hetween the mistreatments and the protec­
tion. Thus the argument of necessity must fail categorically. 

3. Self-defenee 

Tn the Km'die case (2001) the exception of individual self-defence353 was 
raised in order to justify some violations of the law of warfare.35 4 The 
Cham ber responded that indi vidu al self-defence does not provide a 
justification for serÎous violations of international humanitarian law. 

]5 1 At §§39ff. 3$2 Ibid ., §S4. 
lB This sel f-dcfence must not be confuscd 'with sdf-defence of S tates ilS ensnrincd in Article sr 

of the United N ations Charter. 
354 See Artide 3I (r)(c) of the lee-S tatute: 'The person aets rcasonably to defend himself or hcrself 

or another person or, in the case of war crimes, propcr ty which i5 essenti!-11 for the survjyal of the 
persan o r anothcr pe rson or property which is essential for accompl ish ing a milita r)' missi on, against 
fin imminent and unlawful u se of fo rce in li manne r p roportiollate to the degree of danger to the 
persan or the other persan or propcrty protected. The fae t that the person was involved in a defensive 
operation conducted by forces sh aH not in itsclf eonstitllte a groun d for excllld ing criminal respomi­
b iJ ity unde r this subparagraph '. 
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However, individual self-defence can be a recognized criminal defence 
specific cases, especially if perfo rmed in response to an imminent and 
unlawful use of force, and if proportionate. The assessment of 
requirements must be made on a case-by-case basis. T he simple fact 
conducting a 'de fensive operation' does not in itself constitute a ground 
fo r the excl usion of responsibili ty.355 

X. CO N CLUSION 

The fo regoing analys is focussed on the points which are m ost salient and 
which are of sorne interest to public international lawyers in general , to 
the exclusion of purely criminal law matters. The overview shows how 
many matters are addressed by the ad hoc Tribunals and how rich the 
corpus of case-Iaw has become. The Tribunal s did not avoid delicate 
questions. One of the mûst striking features of the period under review 
is the marked tendency of the t ribunals towards some 'humanization' of the 
law of armed conflicts. There has been a shift towards a more individual­
centered law rather than a more S tate-centered law. 1 t remains ta be seen 
ta what extent such a shift will prove workable in practice. The contribu­
tions of the tribunals to the strengthening of the law are not limited to the 
matters here reviewed. They are also to be found in many statements 
scattered throughout the judgments. Thus, for example, one can find 
interesting passages on the concurrence of offences. In this context, the 
ICTY refers to municipal law analogies under the guise of general prin­
ciples of I.w. These analogies are pushed ta their utmost. 356 Elsewhere, 
the ICTY prompts some in depth consideration of the rule of stare decisis 
(the importance of precedent) in internationallaw, which forms reward­
ing reading for any generalist. 35? Apart from procedurallaw, the tribunals 
made also subliminal statements as to substantive matters: thus, in the 
De/ahc Appeal (zoor )358 the Chamber m ade an important statement as 
ta universal jurisdiction. It recalled that there is compulsory univers.l 
jurisdiction for grave breaches, which must be prosecuted by aState at 
least in the case of physical presence of the accused in its te rritory. And 
that there is optional universal jurisdiction for other breaches of the 
Geneva Conventions, which may, but need not, be prosecuted by a national 
court of aState which is not otherwise connected with the crime. As a last 
example one m ay quote from the Brdjanin case (2004),359 where it is stated 
that persans not falling under Geneva Conventions l ta III necessarily 

155 Kordic (200 1), §§451--2. See also Law Repot"ls of Trials of Wur C"ùllinals, United Nations War 
Crimes Commission, vol. XV, London, 1949, p. 177. 

356 J(upreshù (2000), §§728ff. Not nnly municipa l law analogies are discussed: there Îs a lso 
recourse ta 'gencral p rincip les of justice' absent specifie comman p rinci p les traccable in municipa l 
hw. The whoJe theoretÎcal point of judicial law-making is there raised. The point at stake was the 
liber ty of the tribunal ta rnodify the Icgal q ualification of a crime as balanccd aga inst the right of an 
effective defence. 3S7 Aleksovshi (Appeal, 2000), §§gzff. 

35~ At §I76. 359 At §125. See already Delalie (1 998) , §27I. 
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fall under the protection of Geneva Convention IV, subject to the require­
ment of Article 4 of that Convention. Thus, irregular combatants360 

would be entitled ta the protection of Geneva Convention IV. 36, The 
importance of that statement is apparent if one bears in mind how much 
this finding was controversial in the last fifty years in international 
humanitarian law; and even more, if one is aware of the efforts of the 
present US government to sustain exactly the oppos ite.362 

Perhaps the most striking point in the adventure of the tribunals is the 
continued evidence of appalling wrongs nlan commits on man. No words 
can depict the depressing events to which these cases bear testimon y. 
One is thence transported by mixed feelings: by the heavenly promises of 
eternal peace, but 31so by the raging words of the Requiem's Dies Irae: 
'Day of wrath and doom impending, David's word with Sibyl's blending! 
Heaven and earth in ashes ending ... ' 

360 These al'~ persans who participate in the fighting w ithout bein g entit !ed to do 50 accord ing ta 
,he fuies of Art ide 4 of G enevu Convention III and o f Articles 43-4 ( inasmuch ilS the}' are applicable 
or customa ry in nature) of Additiona l Protocol l (1977). These persons are Ilot legally recognizcd as 
combatants; they arc thus not entitled to the p rotections under Gcneva Conve ntion III. MOl'cover, 
being factua1\y combatants (albeit irregulnr ones), they are on the face of things not 'civilians', and 
cou ld thus be exduded also from the scope of Geneva Convention IV. If that line of argument is 
taken. such pe rsons a rc entit led tu noth ing more than the minimum gua rantces (under customary 
international law) of common A rtid e 3 o f the GenevlI Co nventions and of A rt icle 75 of Addi t ional 
Protocol 1; to the~e protections, the human rights gua rantees, especially as cnshrined in the two 
Covenants of 1966, could be added. The ICTY seems ta accord them a higher standard of p rotection , 
pr~cisely und er Convention IV. 

)6, The faCf lhat Conven t ion IV speaks of civilians is in itself no Însu rm ouiltable obstacle. L egal 
concepts arc relative to a certni n juridical contex t ;md leg islative aim . T he proper mcan ing of 'ci" iJian' 
under Convention IV is not on ly a matter of grammatical construction but depends on g~:mcral 
teleological and systematica l elements, such as, precisely, its proper and sensible relation with 
Convention 1 Il. 

3(' l The ques tion of the sttltus o f irreg ular combatants is aga in of g reat actu ality s ince the WU I' in 
Afg han is tan (Z003) and the detainees in G uan ulmllno Bay. The poliey of the U nited S tates of 
Ameri ca is in this respect systematicall y o ne of lowering the standards of prntection in order, it is 
c1aimed, to bette r figh t international terrol' ism. On the:: whole question of irregular combatants, sec 
K. D6rmann, 'The Legal Situation of "UnlavduI/Unprivileged" Combatants', Intemational Review 
of the Red Cruss, \'01. 85, 2003. pp. 4s ff. As to the posit ion of the US Government artel' September 
Il th , see A. de Zayas. 'The Status of Guantanamo Bay :lnd the S tatus o f the D et:linces', Ullivenily 
of Britùh Columbia Law R eview, vol. 37, 20°4. pp. 277ff, 3Q8ff, with many refe rences. See 3180 

J. Wiecwrek, Ul1rechtma.H-ge Kombattautell und hl/m.anitares Volkerrecht, Berlin, 2005 . 
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