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1. Introduction 

Since the attacks of September Il rh and the response of the United States 
through the National Secutity Sttategy (2002),1 the question of pre-emptive 
self-defence has loomed large Dot ooly among legal scholars, but aiso among 
a broader public, to whom a considerable number of press publications has 
been directed. The discussion has widened to considerable lengths, including 
the usefulness, efficacy and existence of public international law constraints 
on the use of force;2 the efficacy and reality of United Nations mechanisms;3 

1 See the Report on www.whitehouse/gov/nsc/nss.pdf. 
1 A question on which L. Henkin'.r book, How Nations Behave (1968) still makes very 

useful reading. 
3 See e.g. the ami-UN pamphlet by Richard Pe/-Ie, Thank God for the Death of the United 

Nations: lts Abject Failure Gave Us Only Anarchy, The Guardian, 21.3.2003, 26. As can be 
nored.: the anarchy Îs ascribed co the United Nations, not to unbridled unilateralism outside 
the United Nations. 
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and also the exact extent ta which self-defence can be taken as granted in 
internarionallaw. In aU these fields, there is a tendency ta loosen the limirs 
the internationallegal order imposes on States. This is a regretful Event. It 
seems that the clock of rime is being turned back towards more anarchy in 
international relations, the priee of which will be paid by a spread of violence. 

The foeus of this short contribution will be ta offer sorne reflections on this 
tendency of loosening the legal limits in the field of self-defence. What 
appears to be a reœnr pull towards mort State-centered freedom ta aet 
preventively appears at doser sight ta be a new Episode in the age-oid push 
and pull dilemma, by which self-defence has been uninterrupredly torn since 
the 19th centuey (ta limit ourselves to the modern law of nations). In effect, 
at sorne times self-defence appears shrouded in a cloth so subjective and vague 
that it disappears from the scene of the law, placing itself fully in the realm 
of poli tics; it then takes the all-embracing and distorted form of self-preserva­
tion and opens itself to necessity-related arguments. At other times in history, 
self-defence has appeared framed in the cloth of a legal nature, being put ioto 
an objective and precise form, that is into the form of a reaction to an armed 
attack; it here becomes the traditiooal legal argument, as we know it in 
municipallaw. Considering the historical evolution, it can be shown that the 
whole evolution of the concept is nourished by a constant shuttle between 
these two poles, that of the State-centered rule of power (self-defence as a 
means of self-preservation), and that of the community-centered rule of law 
(self-defence as a reaction to an armed attack).4 

II. Sorne Short ReflectÎons on the Evolution 
of the Concept of Self-Defence 

In the 19th century, there was no proper doctrine on self-defence. As there 
was no general prohibition to use force in international relations, but indeed 
a /iber1l11l ÙtS ad bel/um by which each state could freely decide when and for 

,1 As the present writer has expressed himself elsewhere: "Le grand problème de la légitime 
défense est son oscillation permanente entre une doctrine juridique qui tente de la centrer 
exclusivement sur une attaque armée à laquelle elle répond, et des doctrines politiques qui 
tentent de s'échapper d'un corset si étroit au bénéfice d'un vague moyen d'auto-conservation ou 
de protection d'intérêts vitaux, sans antres contraintes techniques que la nécessité auto­
appréciée. Il ne fait pas de doute que la doctrine de la 'self-preservation' en vogue au XIXe 
siècle, et au sein de laquelle gra.vitait là légitime défense, exerce encore une attraction vivace 
aujourd'hui, dans un monde divisé, violent et incertain, plein de menaces, où il fait mieux de 
s'en remettre à sa propre force que de confier en des systèmes collectifs souvent verrouillés ou 
inefficaces. Or, cela non seulement affaiblit fatalement le droit, mais contribue également à 
plus de force unilatérale et à plus d'insécurité; et donc à un besoin d'encore plus 
d'autoprotectîon et de doctrines de sécurité nationale vagues ct agressives. Il y a là un véritable 
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what reasons to go to war,5 it appcars clear that the development of a 
conspicuous doctrine of self-defence for justifying armed action was unneces­
sary.G To the extent that political justification was sought, States feIl back 
upon the broad concepts of self-preservation, vital interests or necessity,7 
which were entirely self-judging, and allowed literally unbtidled unilateral 
action. When self-defence was at aIl invoked, it took the guise of these wider 
notions, in which it was incorporated in self-extinction. Therefore, there was 
no legal doctrine of self-defence in the 19th century. The often-quoted 
precedent of the Caroline (l837),il which is sometimes celebrated as the 
starting-point of the modern Law of self-defence, is in reality no more than a 
precedent of the old law, centered on self-preservation. Simply, as armed 
action had in that case taken place in times of peace (there was no war between 
the United Kingdom and the United States in that incident), the conditions 
of its exercise were discussed somewhat more precisely than would have been 
the case if war had been declared - for in that case, the discretionary rights of 
the States involved would have been at stake, and no discussion would have 
ensued. 

As a ittS contra be!!um (legal constraints of waging war) started ta take shape 
after Wodd War I, in particular through the League of Nations Covenant9 

cercle vicieux. Si les juristes, instruits par l'expérience de la politique de violence, se sont 
efforcés depuis plus de cent ans de proposer une doctrine de la légitime défense juridiquement 
domestiquée, centrée autour du pôle objectif de l'attaque armée préalable, les réalités du 
monde politique ont lutté pour s'en échapper, favorisant le miroir grossissant de l'auto­
préservation axée sur une notion de menace toute subjective. La lutte entre les deux acceptions 
de la légitime défense, l'une domestiquée, modérée et objective, l'autre léviathanesque, 
agressive et subjective, va encore dominer l'avenir". See Kolh, lus contra bellum, Le droit 
international relatif au maintien de la paix (200}) 207-8. 

5 See e.g. Dinstein, War, Aggression and Self- Defense:! (2001) 71 et seqs. 
li Ibid, 159 et seqs. 
7 See Brownlie, International Law and the Use of Force by States (1963) 40 et segs, with 

further references; Kolh, lus contra bellum, Le droit international relatif au maintien de la paix 
(2003) 23, 179. 

~ On this precedent, see Meng, The Caroline, EPIL l (A-D) (1992) 537-8. See also Solaer, 
On the Necessity ofPre-Emption, EJIL 14 (2003) 214 et seqs; Waldock, The Regulation of the 
Use of Force by Individual States in International Law, RCADI 81 (1952-II) 462 et seqs; 
Brownlie, op cit, note 7,42-3. The often-quoted formula which was produced in that case as 
describing the law of self-defence is as follows: "[There must be the existence] of necessity of 
self-defence, instant, overwhelming, leaving no choice of means, and no moment for deliber­
ation ... [and] nothing unreasonable or excessive". Ir is apparent how much this formula is 
indebted to the law of the 19th century. 

9 See Brownlie, op cit, note 7, 55 et seqs; Kolh, op cit, note 7, 26 et seqs. As to Com­
mentaries to the Covenant: Ray, Commentaire du Pacte de la Société des Nations (1930); Yepes/ 
da Silva, Commentaire du Pacte de la Société des Nations, tl-III (1934-1935); Schiicking/ 
Wehberg, Die Satzung des Volkerbundes2 (1924); Hoijer, Le Pacte de la Société des Nations 
(926). See also: Wa/ters, A History of the League of Nations (952); Brme/t, The League of 
Nations (1930). See moreover: Bal/adore-Pallieri, Il problema della guerra lecita nel diritto 
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and the Paris Pact (1929),1° there was the pataUel Emergence of an interna­
tional law relating tG self-defence. lndeed, if the recourse to force tends to 

become prohibited for al! types of "aggressive" action, there must be sorne 
reflection as ra the situations in which armed action is not aggressive; and the 
mûst obvious case of such an exception 1S self-defence,l\ Thus, for example, 
the 1924 Geneva ProtocaI, whose objecr it was ra organise murllal guarantees 
against aggression and a system of peaceful settlement of international 
disputes, expressly allows the waging of war for self-defence (arricle 2). The 
same is true of the system of the Locarno Treaties of 1925. The Pact of Paris 
(1928) cantains nothing on the exceptions to the renunciatîon of war as an 
instrument of national policy, But it was agreed during the drafting that each 
State would keep irs righr ro self-defence; rhe Unired Srares even appended a 
reservarion to the Pact, expressly reserving a quite broadly defined right to 

that effect (still reminiscent of the self-preservation doctrines).12 An agree­
ment on the exact scope of the concept was not attained, since that would have 
been dependent on sorne agreement on the scope of a directIy related concept, 
which was at the heart of the debates at that rime: the concept of aggression. U 

internazionale camune e nell'ordinamento della Società delle Nazioni, RDI 9 (1914) 512 
et seqs; BarandrJll, Le système juridique de la Société des Nations pour la prévention de la 
guerre (1933); Bourqltin, Règles générales du droit de la paix, RCADI 35 (1931-1) 221 et seqs; 
Van Vollenhoven, Du droit de paix, De iure pads, La Haye 1932, 143 et seqs; Wehbel'g, Die 
Volkerbundssatzung3 (1929). 

10 On the Pact of Paris (Briand/Kellogg), cf Brownlie, op cit, 74 et seqs; Kolh, op cit, 39 et 
seqs. See further, Bonhal'd, The Multilateral Treaty for Renunciation ofWar, AJIL 23 (1929) 
116 et seqs; Brier/y, Sorne Implications of the Pact of Paris, BYIL 10 (1929) 208 et seqs: 
Calogeropoulos Stratis, Le Pacte général de renonciation à la guerre (1931); Le Gall, Le Pacte de 
Paris du 27 août 1928 (1930) (with a bibliography); Shotwell, War As an Instrument of 
National Policy and its Renunciation in the Pact of Paris (1929); Shotwell, Le Pacre de Paris 
(1930); Wehberg, Le problème de la mise de la guerre hors la loi, RCADI 24 0928-IV) 234 et 
seqs; Weiss, Le Pacte général de renonciation à la guerre cam me instrument de politique 
nationale (1929); Wright, The Meaning of the Pact of Paris, AJIL 27 (1933) 39 et seqs. For a 
more recent review, cf Roscher, The 'Renunciation ofWar as an Instrument of National Policy', 
Journal of the History of International Law 4 (2002) 293 et seqs. For Stare practice, see 
Made/stam, L'interprétation du Pacte Briand-Kellogg par les gouvernements et les parlements 
des Etats signataires, RGDIP 40 (1933) 537 et seqs and RGDIP 41 (1934) 179 et seqs; 
Mandelstam, L'interprétation du Pacte de Paris par les organes de la Société des nations, RGDIP 
42 (1935) 241 et seqs. As ta developmenrs afrer the adoption of the Pact, see Whitton, Le 
renforcement du Pacte de renonciation à la guerre, RGDIP 39 (932) 5 et seqs; De Brouckère, 
La prévention de la guerre, RCADI 50 (1934-IV) 1 et seqs. 

11 Sec Brownlic, op dt, note 7, 66 er seqs, wîth further references. 
12 See Miller, The Peace Pact of Paris (1928); BoltrqlÛn, Le problème de la sécurité 

internationale, RCADI 49 (1934-III) 477 et seqs; Wehherg, Le problème de la mise de la guerre 
hors la loi, RCADI 24 0928-IV) 253 et seqs. 

uSee the review of the efforts in the 1930' by Serra, L'agressl0ne inrernazionale (1946). 
See also the very short but exact summary by Glfggenheim, Les principes de droit international 
public, RCADI 80 (1952-1) 184 et seqs. 
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However, what is important ta note is a propensity of the system ta introduce 
a legal concept of self-defence. The concept is still halfway in the self­
preservation mode, and only halfway in the legal mode as a means of defence 
to aggression. It had the form of a seed, and would floutish only with the 
Charter of the United Nations in 1945. 

With the Charter of the United Nations, through its Article 51, the 
concept of self-defence went full way towards a proper legal construction. It 
established itself with the same meaning which is connoted ta it under 
municipallaw. It was thus limited by an objective set of conditions - namely 
a previous armed attack - which allowed it to escape from the subjectivity of 
the 19th century notions. Indeed, the heginning of Article 51 reads as 
follows: "Nothing in the presenr Charter shall impair rhe inherenr right of 
individual or collective self-defence if an armed attack occurs against a 
Member of the United Nations ... ". Self-defence has become reactive: it may 
be used if an armed attack occurs; on the face of it, it no longer covers aIl types 
of preventive or necessity actions, so typical of the 19th century. 

It is obvious that by attempting ta impose such a restrictive reading of 
self-defence in a world of sovereign States, eager to preserve their security and 
that of their people, and moreover in a world full of threats, the Charter went 
far in the progressive development of the law (and sorne said: wishful 
thinking). But a pace and an objective were set. The developments in the real 
world afrer 1945 did nor honout rhe hopes of those who drafred rhe Charter. 
The Cold War soon brought the demise of the system of collective security 
centered on rhe Security Council of the UN, and in parallel redistributed ta 

the States uti singuli the task of providing for their own defence. The collective 
level of the Charter, which should have forestalled unilateral action (having 
been so damaging ta the world up ta World War II), to a large extent 
collapsed; and therefore, the States, faced with no entity which would defend 
them if attacked, took sorne distance from the system of expropriation of the 
use of force as enshrined in the Charter, trying ta reacquire to sorne extent a 
faculty of the unilateral use of force. Hence, they interpreted narrowly the 
principle contained in Article 2 § 4, prohibiting the use of force, and they 
interpreted largely Article 51, which allows exceptional force, in the case of 
self-defence. 11 

There were several proposaIs of extensive interpretations of Article 51. 
Not all were accepted. Sorne few States atternpted more than others to 
broaden the concept of self-defence. Not rarely, were they condemned for 
actions undertaken on such broad concepts by the political bodies of the 
United Nations: one may think of such US invasions as, in the Dominican 
Republic (1956), or larer in Grenada (1983); of the raid of the US in Libya in 

14 Alibert, Du droit de se faire justice dans la société internationale depuis 1945 (1983). 
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1986; of the raid of Israel Osirak (1981) or in Tunis (1982)15 Sorne such 
developmenrs, attempting to broaden the reach of Article 51 should be 
mentÏoned. 

First, the system of collective security was abandoned for a system ceD­
tered on organisations of collective self-defence such as the NATO and the 
Warsaw Pact; these organisations were based on Article 51, which aUows 
collective self-defence. Thereby, the whole system of the Charter was turned 
upside clown, since universal collective security was abancloned in [avour of a 
system of hostile alliances - precisely what the Charter had attempted ta 
avoid. By the same token, Article 51 of the Charter, which had been 
considered during the drafting at San Francisco as embodying only a subsid­
iary and provisional right of individual States up ta the moment the Security 
Council would act (and swift action was expected), became at once the pillar 
of the post-war peace order. 16 Its function and importance were compleœly 
redefined. This Evolution seems indeed to have been unavoidable if one 
considers the political Events after 1945; in any case, this system ensured for 
almost 50 years that the peace in the most sensitive zones between the two 
superpowers, and especially in Europe was kept. It did not ensure that the 
peace was kept in the "peripheral zones", torn by the constant intervention of 
the two superpowers in civil wars, which allowed them to fight each other by 
"proxy".17 

Second, some more limited attempts at a further extensive interpretation 
of Article 51 are here briefly presented. IS Only sorne examples will be given, 
since the legal inventiveness of States on this point was almost boundless, and 
space is lacking ta track down all the arguments presented. 

A first argument was to say that the Chaner, in its Artide 51, rules only 
on one modality of self-defence, i.e. the most grave one. Ir is concerned 
only with situations where aState is the victim of an armed attack. For aIl 
the other cases of self-defence, the Charter contained no rule. Ir was added 
that the wording of Article 51, when it speaks of self-defence as an 
"inherent right" ("droit naturel"), operates a renvoi to customary interna­
tionallaw. There would thus seem ta be two paraUd sets of norms, one 

15 For these cases, see the overview by Oppenheùn injennings/Watts (eds), International Law~ 
(1992) 423 et segs. See also lvImphy, Terrorism and the Concept of Armed Attack in Article 51 
of rhe UN Charter, Harvard International Law Journal 43 (2002) 45 et seqs. 

1(, For its justification, see Salvin, The North Atlantic Paer, International Conciliation 
(1949) 375 et segs, 100-1. See also Saba, Les accords régionaux dans la Charte de l'ONU, 
RCAD! 80 0952-1) 687 ct segs. 

17 See Dlmer, Proxy Intervention in Civil Wars, Journal of Peace Research (Oslo) 18 
(981) 353 et seqs; Nofte, EingreiEen auf Einladung (1999); Farer, Harnessing Rogue Ele­
phants: A Short Discussion on Foreign Intervention in Civil StriEe, Harvard Law Review 82 
(969) 511 et seqs. 

l!l For a Euller account, see Ko!à, op cit, note 7,184 et segs. 
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conventional, limited to armed attacks of self-defence, and on the other 
hand customary international law, w.ith a more general right ta self­
defence. This customary law for self-defence allows aState to react short of 
an armed attack, especially by way of anticipation, if there is an imminent 
threat to its security. The measure of rhis right 1S set down in the Caroline 
precedent with îts formula centered on an "instant and overwhelming 
necessity".19 This doctrine of the parallel and permissive custom, not 
abrogated by the Charter, was rejected by the majority of authors,20 but it 
always loomed in the background, and was from time to time relied upon 
by States, namely the US and Israel. 
A second argument was ta the effect that the limitation on sorne form of 
preventive action was indispensably bound, in the opinion of the States 
drafting the Charter, to the efficacy of the system of collective security. 
Failing that system, the States again inherit the rights necessary to provide 
for their own security, and these rights are limited only by manifest 
unreasonableness. This position has lucidly been expressed in the follow­
ing words: " The reduction of self-defence to an Interim right [until the 
Security Couneil actsJ was made on the assumption that the international 
quasi-order, which was to be established by the United Nations, would 
normally work. ... If ... the Security Council fails to fulfil its appointed 
function, this task falls back on the individual members of the United 
Nations. The only limitation which is imposed on their freedom of 
appreciation is that they must exercise this discret ion in good Faith .... 
[N]o realistic Interpretation of Article 51 can ignore this phenomenon". 21 

19 Such a position has been defended by authors such as: Bowett, Self-Defence in Inter­
national Law (1958) 187 et seqs; iHcDoNgal, The Soviet-Cuban Quarantine and Self-Defense, 
A]IL 57 (963) 600; Schwehel, Aggression, Intervention and Self-Defense, RCADI 1360972-
II) 479 et seqs; Op ùiss Schwebel, Nicaragua case (Meries), lC], Rep (1986) 347 et seqs; Walrlock, 
The Regulation of the Use of Force by lndividual States in International Law, RCADI 81 
(l952-11) 497 -8; W(tlclock, General Course on Public International Law, RCADI 106 (1962-1I) 
234-6. 

20 See Kolb, op cit, note 7, 185-6. See also Rancle/zhu/er, Article 51, inSi!llJlla, The Charter 
of the United Nations - A Commetary2 (2002) 793. 

21 Schu'arzenberger, The Funùamental Principles ofInternational Law, RCADI 87 (1955-1) 
338. As to the criticism of this position, see Kulb, op cit, note 7,187: "Cct argument réaliste 
est irrésistible dans les faits: sans système de substitution efficace qui garantisse sa sécurité, 
aucun Etat ne renoncera au Jelf-help. Du point de vue normatif, l'argument présente cepenùant 
d'évidentes ornières. Car, en invoquant une faiblesse (réelle), il en crée une autre et risque ainsi 
de barrer la route à tout progrès. Dans une société où la force reflue de proche en proche vers 
les Etats, le système et l'effort collectif s'atrophient toujours plus; l'anarchie de la force 
remplace progressivemenr l'ordre; cela rend à son tour encore plus indispensable le .relfhelp de 
chacun; ainsi s'enclenche un cercle vicieux. L'imperfection n'est pas une raison d'achever la 
droit, mais plutôt un appel à le perfectionner. C'est la raison pour laquelle beaucoup de 
parcimonie s'impose f,tee à l'argumentation basée sur l'efficacité du système". 
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A third and last proposition holds that Article 51 belongs to a pre-nuclear 
weapons world, and that the Emergence of such weapons of mass destruc­
tion have rendered obsolete the limitations imposed in the Charter for the 
exerclse of self-defence. Thus, the fitst prol.iferation of atomic weapons 
produced a shock, which in its turn put heavy pressure on the constraints 
contained in Article 51. The argument 1S that, faced with arms which 
permit instant destruction by a first strike, the criterion of priof armed 
attack as contained in Article 51 is utterly unrealistic and puts national 
security ioto jeopardy. In order ta proteet oneself, ir may thus become 
necessary ta act pre-emptively. The US Government hesitated to endorse 
such a doctrine, for it would have meant the death of the United Nations 
system. Moreover, it would have put in danger the global power-equilib­
rium and the rule of abstention induced from the balance of nuclear terror. 
However, sorne authors proximate to governmental circles did not hesi­
tate in putting fOl·ward such a doctrine of aggressive self-defence, sin ce 
according to them it would be impossible "to await the first strike sitting 
like ducks".22 One will easily notice the similitude of this doctrine with 
the recent arguments on pre-emptive self-defence. The most marked 
difference remains in the Governrnental role: utmost prudence in the past, 
don-quixotesque assertlveness recently. 2.3 

These exarnples of a tendency to expand the conditions of adrnissibility of 
self-defence weIl beyond the Charter-frarnework have thus been constant 
since 1945; they cannot be condernned without sorne qualification, since they 
did to sorne extent coincide with international realities in a world torn by 
conflier and lacking order. However, the addition of such doctrines with their 
pull towards anarchy 1S in turn a factor which increases disorder and thus the 
need for further aggressive assertions of unilateralisrn. It should not be 
forgotten that such assertions never stay isolated; they always produce emu­
lation by other States; and thus there 1S an escalat10n of violence and eventu­
ally the death of even the small amount of order keeping the world globally 
on the path of peace rather than that of war. Thus, besicles the logic of "para 
bellum", there must be sorne logic of "para pacern" if anarchy is not ta 

22 See MoDol/gal, The Soviet-Cuban Quaramine and Self:'defence, AJIL 57 (1963) 597. 
Other authors, more correctIy it seems, have concluded the opposite: the danger of nuclear 
weapons has rendcred even more urgent a strict limitation by the condition of a prior armed 
attack, since otherwise it would become likely ta provoke a nucIear holocaust by errot or by 
escalation: see Henkin, How Nations Behave2 (1979) 141 et seqs. 

23 The US Government clid not even invoke the argument of pre-emptive self:'defence in 
the case of the Cuban Missile Crisis (1962) for fear that a precedent couid be created, a 
precedent which in turn couid be invoked by the USSR with respect ta the US missiles 
stationed in Turkey. See ChayeJ, The Cuban Missile Crisis, International Crises and the Role 
of Law (1974) 63 et $eqs. See also Gal"dml" in AJIL 97 (2003) 587-8. 
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triumph completely. Consequently, if the system presents some deficiencies, 
aIl efforts should be made to rem ove these deficiencies, and not to create new 
ones in order to respond to the existing olles. By engaging in a downward 
spiral, a solution cannot be found. It was difficult to imagine much possibility 
of progress during the cold war era. Today, there seem ta be many more 
possibilities for strengthening the collective security level, if only there is a 
will to do so. This obviously implies that one side does not consider that any 
limit imposed on it by way of "multilateralism" is unacceptable. 

From the analytical point of view, the tendency ta multiply the exceptions 
and allowances under Article 51 can be seen in the light of the eternal swing 
of the pendulum between the poles of self-preservation and self-defence 
proper: since 1945 there has been a constant tendency, by sorne States,24 to 
inoclliate elernents of the first into the body of the latter; to put seeds of self­
judgement, of a vague and policy-relared type inro the body of a mIe of law­
conceived self-defence, based on the response to an armed attack. 

III. Pre-Emptive Self-Defence Accnrding ta the Bush-Doctrine 
(Pre-Emptive Strikes) 25 

1. The justification of an apparently new doctrine of self-defence is said to 
arise from the state of international security, which is portrayed as being full 
of new threats due to weapons of mass destruction, of rogue States, of shadowy 
terrorist groups not subjected to the old constraints of deterrence. The 
following Enes are an example of this type of description: "The shift in 

24 Abi-Sadb, Cours général de droit international public, RCADI 207 o 987-VlI) 375 et 
seqs. Rightly insists on the faet that the strains on the system of the Charter, and the stretches 
of self-defence, have been mainly based on the action of a small minority of States (always the 
same ones) whereas the system has been upheld by the great majority of the international 
community. This, it seems, still holds true today. 

25 Within the large amount ofliterarure, see, cft pro: Byer.r, Terrorism, the Use ofFotee and 
International Law After Il September, ICLQ 51 (2002) 410-1; CdjJezzuto, Preemptive Strikes 
Against Nuelear Terrorists and Their Sponsors: A Reasonable Solution, New York Law Sehool 
Journal of International and Comparative Law 14 (993) 375 et seqs; C!mü Po.rteraro, 
Intervention in Iraq: TowarJs A Doctrine of Anticipatory Counter-Terrorism, Counter­
Proliferation Intervention, PloridaJournal ofInternational Law 15 (2002) 151 et seqs [de lege 
ferenda]; FraNck, When, If Ever, May States Deploy Military Force Without Prior Security 
Couneil Authorization?, Washington University Journal of Law and Poliey 5 (2001) 58 et 
seqs; Kirgù, Pre-Emptive Action to Forestall Terrorism, ASIL Insights, (2002) www.asil.org; 
Roher/J, The Counter-proliferation Self-Help Paradigm: A Legal regime for Enforcing the 
Norm Prohibiting the Proliferation of Weapons of Mass Destruction, Denver Journal of 
International Law and Policy 27 (1999) 483 et seqs; Schmitt, Preemptive Strategies in 
International Law, Michigan Journal oflnrernational Law 24 (2003) 513 et seqs; SO!der, On the 
Nccl'ssity ofPre-Emption, EJIL 14 (2003) 209 et seqs; TaftlBltrhwald, Preemption, Iraq and 
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perspective stems from important strategie realities. The civilized world faces 
a grave threat from terrorism, especially from groups supported by States. 
The euerent rhreat goes beyond conventional threats from terrorist groups. 
Globalization has facilitated the capacities of terrorists ta travel, maye roon­
ey, and communicate. Technology has enhanced their ability to inflict dam­
age with powerful explosives, modern weapons, and potentially through the 
use of weapons of mass destruction. L.') For these teasons, the US has 
advanced, more forcefully than ever, the need for pre-emptive actions" ,26 

From such a picture, a consequence of great simplicity can be drawn: a new 
law is needed te face such new threats. And hence: the oid law, unadapted tG 

the new situation, must be set aside, first by refusing tG remain constrained 
by it, and second by claiming its revision. This type of factual argument 1S 
striking in its massive and unaltered repetition, which seems to be like a 
litany.27 Moreover, the range of that description always remains quite narrow: 
the objectivity of the faets advanced is not questioned; the data of the 

International Law, AJIL 97 (2003) 557 et seqs; Wedgwood, The Fall of Saddam Hussein: 
Security Council Mandates and Pre-Emptive Self-Defence, AJIL 97 (2003) 576 et seqs; Yoo, 
International Law and the War in Iraq, AJIL 97 (2003) 571 et seqs. 

Contra: Bothe, Tertorism and the Lagality of Pre-Emptive Force, EJIL 14 (2003) 227 et 
seqs; Bothe, Der Irak-Krieg und das volkerrechtliche Gewaltverbot, AVR 41 (2003) 261 et 

seqs; Di Blase, Guerra al Tetrorismo e guetra preventiva nel dititto internazionale, in Bimbi 
(ed), Not in My Name, Guetta e diritto (2003) 151 et seqs; Dimtein, in ASIL Proceedings of 
the 97'h Annual Meeting (2003) 148; Farer, Beyond the Charter Frame: Unîlateralism or 
Condominium, AJIL 96 (2002) 359 et seqs; Franck, What Happens Now? The United Nations 
After Iraq, AJIL 97 (2003) 618 et seqs; Gardner, Neither Bush nor the Jurisprudes, AJIL 97 
(2003) 585 et seqs; Cret)" The United States National Security Strategy and the New 'Bush 
Doctrine' on Preemptive Self-Defense, Chinese Journal of International Law 1 (2002) 437 et 
seqs; Ho/mann, International Law and the Use of Military Force Against Iraq, GYIL 45 (2002) 
29 et seqs; lvIŒain, Settling the Score \Vith Sac\dam: Resolution 1441 and Paralle! Justifica­
tions for the Use of Force Against Iraq, Duke Journal of Comparative and International Law 13 
(2003) 265 et seqs; lvIarcelli, Gli USA contro il diritto internazionale: illiceità della guerta 
preventiva, Giano 42 (2002) 23 et seqs; MNrJwiek, Die Amerikanische Praventivkriegsstrategie 
und das Volkerrecht, Neue Juristische Wochenschrift 56 (2003) 1014 et seqs; D'Conne!!, The 
My th of Preemprive Self-defense, ASIL, Task-force on Terrorism (online: www.asil.org); 
SaPiro, Iraq: The Shifting Sands of Preemptive Self-Defense, AJIL 97 (2003) 599 et seqs; 
Schaller, Massenvernichtungswaffen und Pdiventivkrieg - Moglichkeiten der Rechtfertigung 
einer militiirischen Intervention im Irak aus volkerrechtlicher Sicht, ZaoRV 62 (2002) 656 
et seqs; TOJJ1ltSchat, Volkerrecht ist kein Zweiklassenrecht. Der Irak-Krieg und seine Foigen, 
Vereinte Nationen 51 (2003) 41 et seqs. 

For a more cautious position, see e.g. Reis11lan, in ASIL Procecdings of the 97 th Annual 
Meeting (2003) 142-3; and Rei.fllldn, Assessing Claims ta Revise the Laws ofWar, AJIL 97 
(2003) 87 et seqs. Sec finally \Valker, Anticipatory Self-Defense in the Charter Era: What the 
Treaties Have said, Cornell International Law Journal3l (1998) 321 et seqs. 

26 See Sofaer, op cit, note 25, 209-210. Many other authors could be quoted: see e.g. 
Schmitt, op cit, note 25, 545 et seqs; \Vedgwood, op cit, note 25, 582 et seqs. 

27 See the authots quoted in favour of pre-emptive self-defence, Footnote 25. 



Self-Defence and Preventive War at the Beginning of the Millenium 121 

American governmental authorities are not questioned; nuances are seldom; 
the impact of the attitude of the United States itself on the overall picture of 
security, and the consequences of its doctrines, are often eclipsed. Finally, the 
urgency of the matter, as suggested, surreptitiously prevents the majority of 
writers from going further into the argument: the necessity to act by force, 
perhaps Even pre-emptive force, in arder ta forestall an apocalypse for the 
United States imposes itself as being rational Evidence, not calling for further 
justification. In that sense, the chain of arguments presented is subtle and 
powerful. 

It may at this juncture be worth quoting the words of the United States 
National Security Sttategy, adopted after the attacks ofSeptember Il th. Ficst, 
a statement by President Bush is revealing: "For much of the last century, 
America's defense telied on the Cold Wat doctrines of deterrence and contain­
ment. In sorne cases, these strategies still apply. But new threats also requite 
new thinking. Deterrence - the promise of massive retaliation against nations 
- means nothing against shadowy terrorist networks with no nation or 
citizens ta defend. Containment is not possible when unbalanced dictators 
with weapons of mass destruction can delivet those weapons on missiles or 
secretly provide them ta terrorist allies. We cannot defend America and our 
friends by hoping for the best. We cannat put our Faith in the words of 
tyrants, who solemnly sign nonproliferation treaties, and then systematically 
break them. If we wait for threats ta materialize, we will have waited too long. 
[. .. ] Our security will require ail Americans ta be forward-looking and 
resolute, ta be ready for preemptive action when necessary to defend our 
liberty and to defend our lives". 28 

From this awesome pictute, the following legal consequences are drawn: 
"For centuries, internationallaw recognized that nations need not suffer an 
attack before they can lawfully take action to defend themselves against forces 
that present an imminent danger of attack. Legal scholars and international 
iurists often conditioned the legitimacy of preemption on the existence of an 
imminent threat - most often a visible mobilization of armies, navies, and air 
forces preparing ta attack. We must adapt the concept of imminent threat to 
the capabilities and objectives of today's adversaries. Rogue States and terror­
ists do not seek to attack us using conventional means. [. .. ] [T]hey rely on acts 
of terror and, potentially, the use of weapons of mass destruction - weapons 
that can be easily concealed, delivered covertIy, and used without warning. In 
other wOl'ds, the law of self-defense has long permitted military action in 
anticipation of an imminent attack. However, the requirement of imminence 
must evolve as the nature of the threat changes. The greater the threat, the 
greater 1S the risk of inaction - and the more compelling the case for taking 

28 Speech of G. Bush Jr., 1" June 2002: www.whitehousegov/news/releases/2002/06/ 
20020601-3.html. 
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antidpatory action ta defend ourselves, Even if uncertainty remains as ta the 
time and place of enemy's attack. To forestall or prevent such hostile aets by 
our adversaries, the United States will, if necessary, aet pre-emptively".29 

From the situation described a severe threat ta the nation is shaped; hence 
the vital necessity ta aet; and hence the stretch of the criterion of anticipation 
(imminence) towards the new strands of pre-emptive action. This li ne of 
argument 1S weIl made ro impress. Ir has the mark of great coherency, 
rationality and powerfulness. But can we accept it, if sorne further reflection 
is taken? 

2. It may be useful to ficst consider which forms of self-defence can exist 
when considered in a rime axis, and in particular with respect to the criterion 
of "armed attack" as required by Arricle 51 of rhe Charrer of rhe United 
Nations. 30 It appears that four different levels can be distinguished. 

(1) There is self-defence following an armed attack (reactive self-defince). 
This rype of self-defence is obviously that contemplated by Arricle 51, and it 
is the less problematic. The objectivity of the facts can still by disputed,'l and 
the intensity of the attack giving rise to self-defense is an object of controver­
sy; but on the whole there is the greatest guarantee that self-defence will not 
be abused, since the mate rial nature of an attack is to sorne extent an 
observable fact of reality. The problern, which can arise here, 1S that the State 
claiming to exercise self-defence refuses to bring the action back to the 
Security Council as soon as possible in order to subrnit the situation to rhe 
collective level of decision-making. Article 51 does in effect give precedence 
to the action of the Securiry Council in the context of collective security over 
the individual (and in rhar sense anarchie) action of the individual State. This 
provision, whose realistic character was questioned dready a long time ago,32 
has recently been considerably eroded. A particularly striking case was the 
action of the United States in Afghanistan in 2002. The US only asked the 
Security Council to give a green lighr for rheir acrion, by way of recognition 
of the situation of self-defence in sorne pre-ambular paragraphs of Resolutions 

29 See www.whitehouse/gov/nsc/nss.pdf, 15. 
30 Article 51 reads as fo11ows: "Nothing in the present Charter shall impair the inherent 

right of individual or collective self-defence if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken measures necessary to maimain inter­
national peace and security. Measures taken by Members in the exercise of this right of self­
defence sha11 be immediately reported to the Security Council and shaH not in any way an;~ct 
the authority and responsibility of the Security Council under the present Charter to take at 
any time s11ch action as it deems necessary in order to maintain or restore international peacc 
and security". As for a commentary of this provision, see Randelzhofor, in Simma, The Charter 
of the United Nations - A Commentary2 (2002) 788 et seqs. 

31 As the Nicaragua (1986) case at the rC] shows: lC] Reports (986) 38 et seqs. 
32 See e.g. BOllrqlfin, L'Etat souverain et l'organisation internationale (1959) 114. 
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1368 and 1373. For the resr, they kept the action in Afghanistan under their 
own control, lirniting the Security Council to the role of a rarification 
charnber post hoc.33 This course of action is not compatible with the letter and 
spirit of the Charter. 

(2) Secondly, there is self-defence once an attack has been launched, but 
it not having yet struck the terri tory of the attacked State (interceptive seif­
defence). There are several possibilities here, One exarnple is that of a missile 
which has been launched, but which is still in the air. Few would doubt thar 
the State towards which it is flying is entitled to shoot it down before it 
reaches its territory. Another example, with sorne more temporal remoteness, 
is that of Pearl Harbor. The Japanese fleet, when it was undetway ta Pearl 
Harbor, could have been sunk by an American attack: the last act for the 
attack by the J apanese had been done, an irreversible course of action was 
chosen, and the attacked State could forestall the bombatdment by acting 
from the moment the fleet was underway, 34 The importance of correct 
security information 1S obviously crucial if tragic errors are to be avoided, And 
this shows the already greater subjectivity of such self-defence with respect to 
it occurring after an armed attack bas been launched. As one can see, 
interceptive self-defence covers various situations which are slightly different 
from the point of view of the rime-frame: from cases where minutes are at 
stake (missiles) to situations where even weeks may be involved (sailing 
fleets). Obviously, under modern conditions, the time frame tends to be 
narrow since the attacks occur at very short intervals. 

(3) There is also self-defence directed against an attack which has not yet 
been launched, but whose launch is imminent (an/ici pa/ory self-difence). The 
criterion of "imminence" is here paramount. Troops may be rnoved to the 
borderline, there rnay be the last preparations for attack, or there may even be 
sorne declaration that an attack might or will OCCUr. 35 This type of situation 
has given fise to great controversy over the last 50 years. The opinion held by 
the slight majority refuses to open the door for anticipatory self-defence in 
such cases,36 Ir argues on the basis of the text of the Charter and of its spirit: 
the danger of opening the door for unilateral forcible action without an 
objective criterion as to the attack (the tbreat remaining a threat and not a 
certitude) seems to these authofs toO high to be accepted in an international 
system inclined to endernic violence and to the escalation of force as soon as 

35 See the criticisms on this point by Corten/DlIbHisson, Opération 'Liberté immuable': une 
extension abusive du concept de légitime défense, RGDIP 106 (2002) 73-5. 

Ji See Dimtein, War, Aggression, Self-Defensé (2001) 169 et seqs. 
Yi To the extent that rhere is a declaration of war or of attack, a state of war may well be 

created, and thus the aggrieved State could legally choose ta hit first. 
% See e.g. Brownlie, op cit, note l, 257 et seqs, 275 et seqs; Bl'ownlù, The Principle of 

Non-Use of Foree in Contemporary International Law, in Blltlel' (cd), The Non-Use of Force in 
International Law (1989) 17 et seqs. See generally Rcmddzhofer, in Silllllla, note 30, 803-4. 
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the cycle of violence is launched.37 Thus, at the end of the clay in international 
relations, rules refraining more strictly from the use of force are felt as being 
more important for the common weal than the avoidance of sorne injustice in 
the individual case following on from the fact that the doot of violence has 
been tightly closed. Moreover, how could one be sure that the threat would 
have materialised? Is it not more probable that a Stare will precipitate war 
where it could still perhaps be avoidable? And also: how does one measure 
criteria such as proportionality and necessity, being part of the law relating ta 
self-defence,38 if there is no attack yet? How does one apply e.g. proporrion­
ality ta a hypothesis? 

On the othet hand, it is claimed that it is morally, tealistically and legally 
impossible ta prohibit to a Stare which knows it 1S the objet of an imminent 
attack to stand idly by and face a potentially devastating blow before being 
able to take up arms.39 The example sometimes given40 for a case where 
anticipatoty self-defence holds good, namely the case of Istael and Egypt in 
1967, illustrates the problem. since the exact facts and the existence of 
imminence is sometimes disputed, Even by US authors. 41 

(4) Thete is finally a fotm of purpotted self-defence which seeks co 
counter diverse future threats, which have not yet fully marerialised and 
which are certainly not imminent (but which, it 1S claimed, may become 50 

if no acrion is taken). That is the proper field of pre-emptive or preventive self­
defence. Suffice it to sayat this stage that snch a mode of "self-defence" , which 
is more precisely to be termed preventive war, cannat in any way be fitted into 
the system of the Charter with its cules on the peaceful settlement of disputes, 
expropriation of the right to use force by indivîdual States (except for self­
defence in cases where an armed attack has occurred) and exclusive powers of 
the Security Council to take action in order tG face threats tG world security. 
Generalised pre-emptive self-defence would obviously mean re-introducing 
an individual right to force in a wide array of circumstances by way of self­
judgement. And that would be to come back to the time-honoured position 
of the 19th century, with its overall and completely subjective doctrines of 
self-preservation. 

37 Ail that is made more grave by the prevalence of self-interpretation in international 
relations. 

:Ill Sec the Nicaragua case, !C] Reports (1986) 94, § 176; The Legrtfity of the Threat or Use 
ofNl/dtar W'eapom opinion, IC] Reports (996) 245, § 41; and the Oil-Platforms case (2003), 
§ 51, 73 et seqs. 

39 See e.g. Higgim, General Course of Public International Law: International Law and the 
Avoidance, Containment and Resolution of Disputes, RCADI 230 0991-V) 310-1. 

40 See Shapira, The Six-Day War and the Right ofSelf-Defence", in Moore (eù), The Arab­
Ismeli Conflict, vol II (1974) 205 et seqs. See also UNYB 1967,174 et seqs, 199-200. See also 
Martin, Le conflit israélo-arabe (1973) 153 et seqs. 

~1 See O'Connel!, Lawful Self-Defence to Terrorîsm, University of Pittsburgh Law Review 
63 (2002) 894, with further references. 
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These four c.ircles must thus be assessed differently as to their legality 
under the law of the Charter and of general internationallaw. Categories (1) 
and (2) are granred by rhe Charter, rhe firsr being covered by the text, the 
second being covered by an interpretation of the text in keeping with the 
spirit of the system. Category (3) is problematic. Ir aver-steps the text of 
Article 51 and to sorne extent also its spirit. Ir threatens to be the vehicle of 
the re-introduction of more violence among nations and to consequently 
function as a starting-point of escalating violence. However, if exercised with 
great caution, it does not subvert completely the system of the Charter, 
notwithstanding the dangers to which it exposes it. Category (4), as has been 
said, is utterly incompatible with the letter and spirit of the Charter and of 
general internationallaw, to which it forms contempt. 

3. Where do we stand at this moment? Ir is apparent that the spectre of 
action and of thought is being pulled towards categories (3) and (4), and that 
in a parallel process the system of the Charter is being attacked from many 
sides. Sorne aspects of these tectonic adjustrnents are quite revealing from the 
point of view of the general state of the spirit they disclose. 

a) There is, first, a quite astonishing retour en force of the concept of 
anticipatory self-defence. As has been explained, this type of self-defence, 
which has for a long time been founded on the old precedenr of the Caroline 
(1837), was for many years was considered to be incompatible with the 
Charter by the majority of writers. The old right to take anticipatory action 
was held to have been abrogated by the strictures of Article 51. However, we 
are now confronted with a situation where almost the entirety of US Amer­
ican legal writing considers that such anticipatory self-defence is without any 
doubt conceded by internationallaw.42 This has the advantage of bringing 
oneself at once closer to the shores of pre-emptive action, since the justifica­
tion must be only of one step, that of anticipatory action to that of pre­
emptive action (through a broadening of the concept of imminence, adapted 
to modern conditions); otherwise, there would have been two steps to over­
come: to justify first the acceptance of anticipatory self-defence with respect 
to reactive / interceptive self-defence, and then, separately to take the step 
from anticipatory self-defence to pre-emptive self-defence. This relaxation of 
the criteria seems to have also influenced, to sorne extent, European writers43 . 

What is most striking 1S the way in which aIl this is taken for granted and the 
extent to which andcipatory self-defence is allowed as if it had always been 
undisputedly part and parcel of internationallaw. There is at this juncture an 

42 See e.g. Yoo, op cit, note 25, 571ss; Sapim, op cit, note 25, 600ff; Stromseth, op cir, note 
25,63 7ss; Schmitt, op cit, note 25, 528ss; Kearley, op cit, note 25, 719ss; Clarke Posteraro, op cit, 
note 25,182; McLain, op cit, note 25, 271. 

43 See e.g. Bathe, op cic, note 25, 231; Hafmcmn, op cie, noce 25, 31-2. 
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obvious ideological slide towards a position more lenient ta the use of force by 
States in international law. 

In this tine of argument, the precedent of the Caroline is still regarded as 
good law, settling the point. But, at the very inception, we may weIl ask 
ourselves under what guise a precedent of 1837 is still good today. Why 
should a precedent emanating from a rime when the law was dramatically 
different be good for today' In effect, in 1837, internationallaw was fully 
amiclst its period of liberum ius ad bel/um, with an unlimired doctrine of self­
preservation. Ir is therefore Dot surprising that the vague terms of that case for 
the use of force reflect the surrounding law, i,e. stresses the discretionary 
elemenr in the use of force. If there are legal criteria at ail in this case, it is 
because the Caroline incident was a forcible operation in time of peace. And if 
it was accepted that each State could pass unilaterally by declaration of war 
from the time of peace to the time of war (enjoying then the rights of warfare), 
it was equally accepted that as long as this did not happen, the law of the time 
of peace applied and thus the integrity of foreign territary was to be respected. 
But how can we today accept such a precedent, not only based on a law of self­
preservation rather that self-defence, but moreover not ruling the situation 
where a State daims to be able ta take action which will constitute a full­
fledged armed conflict? There is a curious link established here; and again, 
what is astonishing is not that the step is taken, but that it is considered that 
no furrher justification is needed. Ir may be added that the US in the 
precedent of the Caroline sharply condemned the anticiparory action taken by 
the Uni ted Kingdom. 

b) If one compares the Llpholding of the Caroline with the treatment the 
same allthors reserve for modern law as exposed by the International Court of 
Justice, mainly in the Nicaragua case (Merits, 1986)44 and in the Oit-Platfornts 
case (2003),45 the picture becomes even more revealing. The last case is roo 
recent to have prompted academic comment at this stage, but, as it confirms 
the Nicaragua case, it can here be taken as part of the same movement. Now, 
these two cases are of 1986 and of 2003; and this is much more recent than 
1837. Yet, the Nicaragua precedent is constantly devalued, if it is mentioned 
at aIl. It is presented as being obsolete and inadequate, or even as contradic­
tory.ci6 And, more surreptitiously, one slides rowards qualifications such as 
"Nicaragua-opinion" ,47 suggesting thereby that it was just one opinion, as 

'1-1 ICJ Reports (1986) 97 et segs . 
. 15 See especially § 40 et seqs of this case. 
<16 This last argument 1S always particularly înteresting, since there is contradiction only 

with respect to certain often undisclosed preconditions, and those are generally that States 
should be able ta use force as they see fir; chen, in effect, a law cons training that freedom 
becomes contradictory, in the first sense of the ward. 

47 See Glenflon, Military Action Against Terrorists under International Law: The Fog of 
Law, Harvard Journal ofInternatîonal Law and Public Policy 25 (2002) 543. 
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there are many others, possibly also that this opinion is to be placed more or 
less at the same level of that arising from a piece of individuallegal writing. 
Or, there are assertions that the judgment of the Court is "not binding on 
States" ,~8 and does not bind the US to act in the way the law is speIled out 
there. These are, to say the least, puzzling statements when made by persons 
whose tides nourish the expeetation that they are lawyers. But from the 
ideological point of view, these statements are highly interesting. 

If taken in conjunction, these movements combine to Erode the law of the 
Charter by removing aIl constraints to use force. Sorne daims may seem ta be 
Infinitesimal questions of vocabulary; but they do tell a long stary about the 
state of mind prevailing in many rirdes at the present rime. 

4. A fuerher frequent argument is that the law relating ta the use of force 
(and also ta that of pre-emptive force) must be context-related and Ilot rule­
related. There should be no abstract and general rules on the legirimate and 
legal use of force; there should be no hard and fast thresholds in that subject 
matter, but rather a case-by-case assessment according to aIl the factual 
circumstances of each unique case. In legal terms, that means that the guiding 
criterion must be reasollableness and necessity in context. There is thus no rule 
left; there are only singular cases, which carry in themselves their own law, 
their law of exception. To quote again A. Sofaer: "[T]he rigid and limited view 
of the propriety of pre-emptive action has no valid historical basis, and is 
unsound, artificial and futile in attempting ta restriet resort to the use of 
force. The current and proper standard remains necessity, but what is neces­
sary must be determined on the basis of aU the relevant circumstances, in the 
light of the purposes of the UN Charter. [. .. ] [I]t can ultimately be subjected 
only ta that most comprehensive and fundamental test of alllaw, reasonable­
ness in particular context" .49 

Necessity and reasonableness are to be judged according to factors such as: 
(i) the nature and the importance of the threat; (ii) the risk ta the object of the 
threatened attack if preventive action is not taken; (iii) the existence of credible 
alternatives ta the use of force; (iv) the compatibility of the use of force with 

4s Cf Clarke Posteram, op cit, note 25, 192. He invokes Article 59 of the Statute, saying 
that there is no binding effect beyond the single case. He thereby overlooks that, according ta 

Article 38 of the Statute, the Court bases its decision on internationallaw, and therefore its 
findings arc expressive of internatinnallaw. And: internationallaw binds the States. There is 
an exeeption only if the Court bases its findings on particular internationallaw (conventions); 
then, its findings apply only ta the parties ta the convention. 

-19 Solaer, op cit, note 25, 212-3, quoring also McDolIgal and Felicùmo. See also: Taft/ 
Bllchwald, op cit, note 25, 557 ct seqs; Yoo, op cit, note 25, 571 et seqs; Reirlllan, in ASIL 
Proceedings of the 97'b Annual Meeting (2003) 143; KdJl1P, Vorbeugende Verteidigung 
gewinnt Anhanger, Neue Zürcher Zeitung 22, 28.1.2004, 9. And see already l\1cDollgal/ 
Feliciano, Law and Minimum Public Order: The Legal Regulation of International Coercion 
(1961) 217. 
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the terms and the objectives of the UN Charter and other international agree­
ments; (v) the past record of the target against whom force is used; etc. In 
partieular it is claimed by A. Sofaer that Article 2 § 4 of the Chartet does not 
oppose such a course, as it does not prohibit the use offorce generally, but only 
when contrary to the ai ms of the United Nations. Theo foUows an analysis to 

inform uS as ta why aU these criteria were fulfilled in the case of the war in Iraq 
(2003). These reasons being: it was lawful ta use force in order te disarm a 
patented aggressor, being the objeet of various UN sanctions, when moreover 
there was no iotent by the US to annex Foreign territory. Finally, we are force­
fully toid that the criteria of reasonableness and of necessity are objective 
criteria, and not subjective and vague ones, open to all types of manipulation. 
First, they do not give rise to more arbitrary assessments than the traditional 
criteria under the Charter, where there is already controversy on almost every 
case. Second, both requite a precise and motivated justification, which is to be 
performed by the government seeking to use force. 

If one follows such a doctrine, there remains no law on the use of force, and 
in particular there is no constraint on the use of individual force surviving in 
international law. International law then simply returns to its state in the 
19th century, with the doctrines of self-preservation and indifference as to the 
causes ofwar. Ir would in effect leave judgement as tO what 1S to be done to 
each member of international society. This would be done in self-judging 
appreciation wÎth full discretionary power. There is Even more: as there is no 
surviving rule, there 1S no remaining law; there is only an individual decision, 
taken in the hazy universe of political opportunities and necessities, and this 
in unique contexts not linked by any rational chain. The law 1S merely there 
to say that it does oot regulate the matter, that it will attach (at besr!) ÙiS in 
bello-consequences to the choice performed. The law is just a door-opener: ir 
opens the gate and says to any state: "please, proceed"! 

There is here no adjustment of the law, but in fact a radical change of 
system: the civilisationary progress made in the first part of the 20th century 
is jettisoned, the ius contra bellum-system is transformed into a iUJ ad bellum, 
and finally into a ÎUJ pro bello-system, where discretion is the paramount 
concept. The new command is: do whatever you feel to be just and/or 
appropriate from case to case. It is certain that such a rule of reasonableness is 
in this field a simple non-criterion; it corresponds to an opening to the most 
elementary arbitrariness: it is agate to absolute discretÎon. 

Everyone have their own concept of reasonableness, according to rheir own 
interests, histoty, eontingencies oflife with other nations, ideology, geopolit­
ical position, etc. If it 1S indeed true that under the Charter-based criteria, 
with their narrow limits, there is vivid controversy on almost every case of the 
use of force, if notwithstanding the cIear text of Article 51 most different 
arguments can be made on the lawful use of force, what would be the position 
- a fortiori - under a simple criterion of reasonableness? What 1S now 
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rnultiplicity of opinion on the basis of sorne objective rules of law would 
becorne a plurality of singularities unable to be rneasured against anything 
cornmon by way of any objective criterion. 

If there are still doubts as ta what has been said, a brief intellectual 
experiment can be made. In order to make it work it 1s necessary to divest 
oneself of any rigid ideological sympathies (induding Western) and think of 
the fact that what is felt about poli tics in the world is dependent on local and 
personal experience. What is felt as being urgent by the US citizen is not the 
same as that what is felt as being urgent by sorne Arab citizens, faced with a 
life of colonialism, humiliation, double standards, and so on. And moreover, 
one should avoid the idea that there is a priori a better position; aU are 
positions, which can be explained by experience in the life of nations and 
collective communities. Let us thus apply the criteria of A. Sofaer to aState 
whose experience with pressures, interventions and threats by the United 
States has rendered its ideology anti-American. Obviously, there are power 
problems: the sort of force the US can use will not be open ta that purportive 
State, which will be (much) too weak. But we must not concern ourselves 
with that argument here, as we consider just the plane of legal entitlement, 
not factual possibility. What would be the result of the application of the 
reasonableness criterion as proposed? 

In a contextual judgement, a military intervention against the US would 
seem to be highly warranted. Let us look at the criteria one by one: (1) the 
nature and the threat emanating from the US is great: there are many 
pressures and direct threats, and there is the high probability of sorne forceful 
action being taken under the guise of the rogue-State qualification. (2) The 
danger that the threat will be realised if no pre-emptive action is taken is 
high: did not the President of the US, G. Bush]r., publidy daim that he was 
determined ta undertake vigorous action against such States refusing ta be 
stapped by anyone or by any international forum? (3) There are no alterna­
tives to foresrall US action other than pre-ernptive strikes: there are no 
peaceful means available, and every attempt at that level would risk provok­
ing even more virulent reactions by the US in order ta isolate the rogue State, 
suffocating its diplomatie offensive de charme. Moreover, the UN Seeurity 
Council is unable to act because of the blocking veto of the US. (4) FinaUy, the 
use of force against the US is highly compatible with the aims of the UN 
Charter, since the supreme goal of that instrument 1S the preservation of 
peace. Who, in recent years, has resorted more frequently to force in inter­
national relations, often in open defiance to internationallegality? It is the 
US. To stop this State in its war-thirsty deviance, to make it have sorne 
respect for the system of collective security as enshrined in the Charter, would 
thus be highly compatible with the aims of the Charter. 

One eould spend sorne time, if it was wished, applying the same argu­
ments to aIl other conflict situations in the world. The result would always be 
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the saffie: Iodia/Pakistan, Israel/neighbouring States, Russia/Central-Asian 
Republies (or Georgia), China/lslamie neighbours, Northern Korea/Sourhern 
Korea, etc. In each case, the criterion of reasonableness would open wide the 
door ta the use of force. If that is true, what 15 the value of such a criterion? 
Ir would be less than a veil unable ta hide the teue position, which would 
simply be a bow in front of the mast naked power-poli tics. If not for any other 
reason, this one suffices to reject such a context-oriented approach at the level 
of individual States. The only body, whieh has the powers to assess sueh 
factors, 1S the Security Council of the UN under Chapter VII of the Charter. 

A smaU point must be added. Ir is useless to speak in paraUel of reason­
ableness and necessity. Reasonableness 1S the sole controlling criterion. Ne­
cessity here does not add anything to reasonableness. 

5. A pre-emptive self-defence conceded by internationallaw against simple 
threats to individual States, represents a Pandora's Box whose scourges largely 
outweigh the benefits. One risks turning back the clock of internationallaw 
to the 19th century, and what is believed to have been gained in the short 
term will be exponentially lost in the long run. It must not be forgotten that 
the pre-emptive doctrine of the 19th century could not Even approximately 
give ri se to the dangers of a modern doctrine of this type. The interdepen­
dence Cin economics and elsewhere) of the world in the 19rh century were not 
comparable to what rhey are roday; the weapons of the 19th century wtre not 
comparable to what they are today; the propensity for the quiek spreaJ of 
violence today cannot be compared with the slow-motion world of the 19th 
cenrury; etc. AIl these factors concur ro make such a doctrine infinitely more 
dangerous today than it would have been yesrerday. And nobody, not Even a 
grear power, is inrerested in having a world in anarchy. 

Moreover, in law there is always rec.iprocity of legal positions: 50 if YOU 

granted one Stare the righr to use pre-emptive force, you would rhereby also 
be granting it to aIl the orher States, each with its own threars. 51 This would 
be the best way to produce a general conflagration. The pre-emptive doctrine 
has in effeet already been claimed by sueh States as Israel, India, Australia and 

)1) This distinguishes law from polities: in politics, you may think that a position will be 
in faet eonceded only to one State, the most powerful, and that the other, because they are 
weaker, will not be able to daim such a right anyway. In Iaw, there is no such discrimination. 

51 In US doctrine, this is qualified as the "Joaded gun"-argument: cf Crll'r!ne/', op cit, note 
25, 587-8, reminding us that the US Administration avoided the pre-emptive self-defence 
argumell( in the case of the Cuban Missile Crisis because it did not wall( to create a loaded gUll1 

especially in view of Îts own missiles stationed in Turkey. Sel' also Q'Connell, The My th of Pre­
emptive Self-defense, ASIL, Task-force on Terrorism (online: www.asi1.org). 1.8-9; McLaill, op 
cit, note 25, 286. Other authors remind us that there is a general tendency to produce 
emulation: thus, the arguments of the US with respect ta military action in the Daminican 
Republic (1965) served as model far the USSR when it invaded Czechoslovaba (968); cf 
Farer, A Prospect for Internarional Law and Orcier in the Wake of Iraq, AJIL 97 (2003) 622. 
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others, such as Russia or China, albeit in more veiled terms. 52 The criterion 
for limiting an exponential rise of violence in the doctrine is simply too vague 
and weak to stand any legal treatment. Ir too squarely belongs to the realm of 
self-preservarion of the 19rh cenrury type and is unable to find any place in 
a legally disciplined docrrine of self-defence. 

A concession of pre-emptive self-defence (or preventive war) would mean 
leaving States an unfettered faculty to use force in international relations. 
Why should a State, in the world of today, ever use force other than for good 
reasons, which will always be presented as a severe threat? And once violence 
is set in motion, it quickly escalates. Violence, especially when it is felt to be 
unilateral and un jus t, always produces further violence. The case of Iraq 
(2003) will, on that issue, be with us for a long time. And from escalation to 
escalation, aIl international order threatens to disappear under such lethal 
progression. As T. Farer has formulated it: "Once the frame of order is broken, 
we can reasonably anticipate increasingly norm-Iess violence, pitiless blows 
followed by monstrous retaliation in a descending spiral ofhardly imaginable 
depths. The Israeli Experience could weIl prove a microcosmic anticipation of 
the global system's future in this scenario". 53 

Thus, either one abandons the notion that law regulates the matter, or one 
abandons the concept of pre-emptive self-defence against future threats. The 
only disciplined means to face such threats remains the Security Council. 
Whether this body is to be reformed or not is another question. 5ei Reforms are 
not impossible and not Even unwise in the abstract, but the heart of the 
matter lies elsewhere. The point is knowing whether the only remaining 
superpower accepts being bound by any negative decision at aIL If it presents 
its case and receives a negative answer - as is always possible in the case of 
multilateral decision-making, whatever the composition of the body and the 
voting rules - will that power abstain from acting unilaterally? For the 
moment, this does not seem ta be the case. Then, multilateralism is attacked 
as such; reform of the Security Council will not change that matter, unless it 
becomes a chamber invariably acclaiming what has been decided in Washing­
ton. 55 Significantly, in the Iraq war, there was no majority in the Council to 
give a mandate to the US. The problem was not that of the veto, notwith­
standing what has been said for reasons of public relations; the problem was 
the flagrant absence of a majority. Whatever the reform, an action will never 
be possible in the name of the UN if no majority is wilLing to back ir. Ir may 
be added that it is becoming increasingly clearer that the assessment of the 

52 As for the daim of India, see Neue Zürcher Zeitung 234, 9.10.2002, 7. 
53 Farer, Beyond the Charter Frame: Unilateralism or Condominium?, AJIL 96 (2002) 

364. 
54 As ta the proposais for reform, see www.globalpolicy.orglreformlindex.htm. 
';5 See the criticism of Franck, What Happens Now? The United Nations Afcer Iraq, AJIL 

97 (2003) 614 et segs. 
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Security Council, ta refuse the war at that stage, was correct, and that the 
assessment of the Anglo-Saxon powers was wrong. No weapons of mass 
destruction were found at aU; no Link of Saddam Hussein ta terrorism (Duld 
be shown;S6 no particularly grave violence against the civilian population has 
been reported in recent yeats. And conversely, civil war, the upsurge of 
terrorism and obscure theocratic regimes or otherw.Îse "undemocratic" types 
of regime will Emerge in due course on that territory. And that in turn will 
be the gauge for long-rerro violence. 

In the face of what has been said, ir 1S particularly disquieting that a 
growing number of scholars and decision-makers are calling for an "adapta­
tion" of international Law in order ta accornmodate pre-emptive actions 
against threats. 57 This wou Id simply constitute a fatal blow ta internarional 
law. A law that cannot Even ensure the most vital common good, i.e. peace is 
daamed to dedine. And the consequences thereaf wauld be paid by the 
generations to come, through a world that will be entangled in still more 
violence and anarchy, as is already aU to often the case in histary. The 
respansibility for that will have ta be endarsed by those who today are lightly 
playing with the fire. 

IV. Conclusion 

It seems that more than ever we are entering a phase where in international 
relations the cule of power will prevail over the rule of law. However, 
sometimes the realm of such power-oriented approaches is quite short, since 
the damage caused is so ravaging in the short term that Experience recom­
mends a return ta a more rule-oriented policy. The death of the UN, so 
vigorously proclaimed by some,58 has soon ended in a position where the US 
is asking the UN for aid in order to get out of a dramatically intricate and 
deteriorating situation in Iraq. 

Fundamentally, alllaw on the use of force osciIlates between two poles: 
that of the service ta the interests of the State uti singulus, and the necessity of 
its protection; and that of the service ta the interests of the international 
community, with the essential aim of presetving the general peace for the 
cornmon weal. Ail provisions of the law in this field represent a complex 
balance within these poles. And the Entite histoty of the law relating to the 
use of force represents a provisional equilibrium between them. The spectrum 

56 Quite the contrary: the al-Qaida cells were highly inimical towards Saddam Hussein's 
secular régime which suppressed religious fanatÏcism. 

57 See e.g. again Kamp, Vorbeugende Verteidigung gewinnt Anhlinger, Neue Zürcher 
Zeitung 22, 28.1.2004, 9. 

5:1 See above, Footnote 3. 
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should today not be moved too far toward the short-term interests of the 
individual State, rather as in internaI society it should not move too much 
towards the faculty of using individual force by each member of a society. 
Such a move would be the sign of a profound illness and the fever linked to 
it would not be long in making itself felr. On balance, it ls still better to 
affirm a series of perhaps not tao "realistic" rules (in the short term), than to 
abandon that effort altagether, with the disastrous effects of spreading vio­
lence. 

As this writer has written elsewhere: 

"fLle choix [doit êtte] de donner le parti à la Communauté internationale. C'est un choix 
qui est fondé SUl' la taison. Le bien de la communauté plus générale doit en principe l'emporter 
(dans certaines limites) sur le bien de la société plus testreinte. S'il n'en était pas ainsi, 
l'anarchie et le désordre prévaudraient. On ne saurait imaginer, au sein de l'Etat, que l'individu 
impose sa loi à la collectivité; cela serait considété contraire à l'évidence et même subversif; ce 
serait la fin de l'Etat. Il n'en va pas auttement dans la communauté internationale. Si J'Etat 
individuel lui imposait sa loi en une matière vitale comme la paix, la société internationale 
serait vouée à la violence continuelle et donc en définitive à péricliter. 

Ce choix de la raison doit évidemment être tempéré, car il s'agir d'une vision idéale, d'une 
idée régulatrice vers laquelle il faut tendre L . .J. La perception de la réalité commande de dire 
qu'il nous reste encore un long chemin à faire jusqu'à ce que cette utilité communautaire soit 
bien comprise et vécue par les peuples, jusqu'à ce que la vision d'intérêts collectifs pénètre dans 
les réalités au point de commander les actions concrètes. La société internationale est à cet égard 
encore très arriérée. Les solidarités de conscience qui la traversent sont faibles et en constant 
danger. En cas de crise, les solidarités des individus tendent à refluer vers leur foyer tradition­
nel, l'Etat, la nation. 59 Il n'en demeure pas moins qu'il vaut la peine de s'engager pour la cause 

59 As Ch. de Visscher has written, in Théories et réalités en droit international public4 

(1970) 112: "Dans l'Erat, ce sont les intérêts vitaux, les plus hautement politiques, qui 
déclenchent les solidarités suprêmes. C'est l'inverse qui se produit pour la communauté 
internationale. On y relève des solidarités mineures, dans l'ordre économique ou technique par 
exemple; mais plus on se rapproche des questions vitales, comme le maintien de la paix et de 
la guerre, moins la communauté exerce d'action sur ses membres; les solidarités faiblissent à 
mesure que grandissent les périls qui la menacent; celles qui s'affirment refluent vers leur foyer 
traditionnel, la nation. Les hommes ne contestent pas, en raison, l'existence de valeurs 
supranationales; dans l'ordre de l'action, ils n'obéissent guère qu'aux impératifs nationaux". 
Or, in the words of M. Boltrq/lin: "On peut espérer qu'un jour viendra où la notion de leur 
intérêt commun aura sur les peuples autant de puissance que leur mystique nationale et 
justifiera à leurs yeux les mêmes sacrifices. Mais il faut reconnaître que nous sommes encore 
loin de cette humanité-là" (Bollrq1tin, Le problème de la sécurité internationale, RCADI 49 
[1934-III] 521). Or, still with the elegant words of M. BOllrq1tin: "Le fondement psychologique 
de l'ordre international est encore extrêmement faible. Tandis que le particularisme national a 
de profondes résonances dans l'âme humaine et que les grandes divisions politiques et 
idéologiques du monde y éveillent aussi de puissants échos dans une période troublée comme 
la nôtre, l'idée de la solidarité universelle des peuples n'a pas encore réussi à y pénétrer 
profondément. Les hommes ne sentent guère l'unité du genre humain. Moralement, psy­
chologiquement, le monde manque d'unité" (Bwlrqllin, L'Etat souverain et l'organisation 
internationale [1959J 17). See a1so Kolb, Réflexions de philosophie du droit international 
(2003) 245 et seqs. 
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de la communauté internationale, car elle montre le seul chemin qu'a l'humanité si elle désire 
se sauver. Le droit international doit se présenter dans ces domaines comme la loi de l'humanité 
ordonnée à ce bien supérieur qu'est la paix. Ou, dans les mots de St. Thomas d'Aquin:60 'lex est 
quaedam ratÎonis ordinatio ad bonum commune"'.61 

And, in the rneantîme l have acldecl, for a new edition: 

"Le dmme de l'homme apparaît ici sans ambages: c'est qu'il n'est pas un être de raison, et 
dès lors il est et il sera sans doute condamné, cornille le légendaire Sisyphe, puni par les Dieux, 
à refaire éternellement l'expérience de la guerre, qui sera le prix constamment renouvelé de ses 
faiblesses et de ses turpitudes". 

But our fight and our actions must be against that tendency, since it 1S not 
necessary to hope in order to act, nor to succeed in order tG persevere, 

Zusammenfassung 

Dieser Beitrag untersucht die Entstehung und den Inhalt des volkerrecht­
lichen Selbstverteidigungsrechts, und analysiert sodann die neuen Doktrinen 
des Einsatzes praventiver militarischer Gewalt. Die Schlussfolgerung, die 
sich ergibt, ist, dass priiventive Gewaltanwendung mit dem geltenden Vül­
kerrecht unvereinbar ist, und dass eine lockerung des Volkerrechts, um 
solche Praktiken zu ermoglichen, uoerwünscht ware. Sie stellte eioen groBen 
Rückschritt dar, und würde our die Gewalt zur Eskalation bringen. 

Correspondence: Prof. Dr. Robert Kolb, 9, Avenue Perd temps, CH-1269 Nyon, 
e-mail: robert.kolb@oefre.unibe.ch. 

60 Summa theologica, II, l, q 90, a 4. 
61 See Ka/b, lus contra bellum, Le droit international relatif au maintien de la paix (2003) 

239. 
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