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The External Relations of the OSCE

Laurence Boisson de Chazournes and Andrzej Gadkowski

1 INTRODUCTION

International organisations (IOs) are numerous, reflecting the ever-increasing
need to conduct activities at the international level. Various types of relation-
ships between [Os have been devised: they may exchange information or
participate in their respective fora of discussion; they can establish institu-
tional arrangements to implement a given activity and provide a framework for
common purposes; and, for operational purposes, they can also receive logis-
tical, material or financial aid from each other.

In the context of this chapter, emphasis will be placed on the external
relations of the Organisation for Security and Co-operation in FEurope
(OSCE) with other international organisations and institutions, states, and
non-state actors. Although the OSCE does not have a clear international legal
status, it isneverthelessan activeactor on the international plane, entertaining
various diplomatic as well as operational relationships with states and other
international organisations and institutions.

2 COOPERATIVE ARRANGEMENTS AND ACTIVITIES:
A VARIETY OF VEHICLES FOR COOPERATION

The relationships that exist among 10s have developed around the need to
effectively pursue a wide range of activities and objectives." Multiple stake-
holders can be involved and new methods of cooperation have emerged since
the establishment of the Organization. This is the case with multi-sectoral
cooperation. The embodiment of such relationships are structured around
a division of labour — in which each institution’s expertise and resulting

Boisson de Chazourncs, Interactions Between Regional and Universal Organizations, 384;
Boisson de Chazournes, Relations with other International Organizations’, 6g1-711.
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comparative advantages are considered -~ but in a coordinated framework
based on specific and identified purposes. Multi-sectoral cooperation is theve-
fore carried out primarily through a specilic approach of agreed goals.
Activities recognised as being essential to achieving the identified goals are
subsequently distributed among the various concerned actors with a view to
making their coordinated pooling effective.* The OSCLE is involved in
a sophisticated web of cooperative arrangements of this type.

A good example of such cooperation exists between the OSCE and the
United Nations (UN) in the management of the Kosovo crisis. Based on UN
Security Council Resolution 1244, adopted on 10 June 1999, the OSCL
Mission in Kosovo was established as a distinct component within the overall
framework of the UN Interim Administration Mission in Kosovo (UNMIK),
UNMIK initially brought together four pillars under the overall leadership of
the UN: (1) humanitarian assistance led by the United Nations High
Commissioner for Refugees (UNTICR), (2) a civil administration led by the
UN itself, (3) reconstruction and economic developmentled by the European
Union (KU) and (4) democratisation and institution building led by the
OSCE. Each of the four components was placed under the authority of the
Special Representative of the UN Secretary-General. In order to contribute to
the implementation of Resolution 1244, the OSCE Permanent Council
adopted Decision No. 305 on 1 July 1999, according to which: ‘[tjhe OSCE
Mission in Kosovo will, within this overall framework, take the lead role in
matters relating to nstitution- and democracy-building and human rights.
It will cooperate closely with other relevant organisations - intergovernmental
and, as appropriate, non-governmental — in the planning and implementation
of its tasks.”” Decision No. 35 also specified the helds and institutions with
which this cooperation was to be carried out, for example, with the Council of
Europe in the field of human resources capacity building or with the Office of
the United Nations High Commissioner for Human Rights (OHCHR) in the
area of protection monitoring and human rights promotion.*

The four-pillar structure of UNMIK — administered either directly by the
UN or together with the regional organisations involved, including the
OSCE - raises questions in terms of the accountability and responsibility
issties between the various organisations. In 2000, UNMIK ensured immu-
nities for its personnel by issuing Regulation No. 2000/47: On the Status,

* Foradelailed analysis of various methods of coordination, see De Pooler, Le droit international

fuce aux pandémies, 247-68.
¥ OSCE, Permancut Couneil, Decision No. 305, PC.DIEC/305, 1 July 1999 (cmphasis added).
4 Ibid., points 1 and 4.
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Privileges and Iinmunities of KFOR and UNMIK.? The granting of immunity
by UNMIK ‘set off alarm bells in Kosovo’,® as it was said that such a move
made the accountability of the actors involved in the UNMIK Mission
difficult and almost impossible for individuals to defend their rights against
these international authorities.” To remedy this situation, the Kosovo Human
Rights Advisory Panel was created by UNMIK Regulation No. 2006/12 to
render the activities of UNMIK accountable through the lens of possible
human rights violations by UNMIK.” OSCE representatives took part in
discussions on the status and competences of the Panel, which stated clearly
that: ‘the establishment of a quasi-judicial institution which cannot issue
binding decisions is contrary to the principles of the rule of law which states
that no one, especially a governmental authority (UNMIK), is above the law.
This would clearly send the wrong message to the people and institutions of
Kosovo."” This call for accountability, highlighting the need to abide by the
rule of law, was made to all the institutions that were part of UNMIK,
including the OSCE. The OSCE was reminded, like the other institutions,
that it should be legally accountable.

IOs can include a breakdown of their activities within the framework of
cooperation agreements. Agreements between organisations and other actors

5 Section 3 of the Regulations provides that ‘UNMIK, its property, funds and assets shall be
immune from any legal process . .. UNMIK personnel shall be immune from legal process in
respeet of words spoken and all acts performed by them in their official capacily ... UNMIK
personnel shall be immune from any form of arrest or detention’; see UNMIK, Regulation

No. 2000/47 on the Stalus, Privileges and Immunitics of KFOR and UNMIK and their

Personnel in Kosovo, UNMIK/RE.G/2000/47, 18 August 2000; KFOR is a NATO-led peace-

keeping operation in Kosovo cstablished under the authority of the United Nations (UN

Sceurity Council Resolution 1244).

Kosovo Iuman Rights Advisory Panel, ‘The Final Report. History and Legacy. Kosovo,

2007-2010, 30 Junc 2010, available at: hitp://wwsw.unmikonline.org/Publishinglimages/2016/11

RAP%20Final%20Report/HRAP %20 inal %20Report %:20( final %20version %2030%20]unc%:20

2016).pdf, 29.

7 See Pacquée and Dewulf, ‘Tuternational Territorial Administrations and the Rule of Law:

The Casc of Kosova’, 1-14. In the same vein, the Ombudsperson in Kosovo noted that UNMIK

Regulation No. 2000/47 was incompatible with recognised international human rights stan-

dards: see Ombudsperson Institution in Kosovo, Special Report No. 1, 26 April 2001,

UNMIK, Regulation No. 2006/12 on the listablishment of the [Human Rights Advisory Panel,

UNMIK /REG/2006/12, 23 March 2016. On this mechanism, sce Klein, ‘Pancls, médiatcurs

ct mécanismes informels de contrdle des activités des organisations internationales’, 217-28.

9 Kosovo [Human Rights Advisory Panel, “The Final Report’ (n. 6), 8. Moreover, as indicated in
the Final Report, the representatives of the mission of the OSCIL in Kosovo ‘thought that the
UNMIK Regulation establishing the Panel should explicitly state what types of decisions the
Panel would be authorized to issue. In this respect, the OMIK (Mission of the OSCIi. in
Kosovo) deemed that the Panel’s decisions should include the power to award a specific
amount in just compensation to victim(s), including restitution’.
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can contain a list of the responsibilities of each organisation, as well as the
activities that involve joint action. The OSCE is part of such cooperative
agreements. As an exanple, on 2 February 2012 the OSCI, the United
Nations Developiment Programme (UNDP) and the Serbian Ministry of
Defence officially launched a joint Capacily Development Programme for
Conventional Ammunition Stockpile Management for the Republic of
Serbia (CASM)."” Within CASM, the OSCLE and UNDP were to assist
the Serbian Ministry of Defence in the demilitarisation and disposal of
ammunition, the development of infrastructure for ammunition storage
arcas and the hmprovement of infrastructure of existing demilitarization
facilitics. More recently, on 6 March 206, the Heads of the United
Nations Office on Drugs and Crime (UNODC) and the OSCE signed
a new Joint Plan of Action for further cooperation on key thematic issues,
siuch as terrorism prevention, hnman trafficking, migrant smuggling and
illicit drugs traffhicking.”

The OSCI also concludes Memoranda of Understanding (MOU) to ela-
borate specific collaborative projects with international organisations and
institutions, a good example being the 200 MOU concluded with UNHCR,
or that of 2014 concluded with INTERPOL." The nature of these cooperative
agreements can differ: some are legally binding, others not."”® "The OSCE
resorts to these instruments to ensure that it is not faced with the elementary
question of its legal personality, as they enable the Organization to conclude

The CASM programimie, launched on 2 Jebruary 2012 and originally scheduled lo last unlil
31 December 2013, was exlended by lwo years to the end of 2017. For miore information on
CASM, see Capacity Development Programme for Conventional Ammunition Stockpile
Managemenl for the Republic of Serbia (CASM), ‘Iinsuring Community Sceurity through
Safer Ammunition Management’, 2017, available at: www.seesac.org/CASM-1/Capacily

-Development-Programme-for-Conventional-Ammunition-StockpileManagement-for-th

c-Republic-of-Serbia-CASM/.

" See United Nations, Office on Drugs and Crime, ‘UNODC/OSCE Agrec New Joint
Action Plan’, 9 March 2016, available at: www.unode.org/umodce/en/fronlpage/2o16/March
himode-osce-agree-new-joint-action-plan.hiiml.

> MOU between the OSCIL Office for Democratic Institutions and Fuman Rights and the Office
of the United Nations High Commissioner for Refugees, signed on 22 Juue 20n, available at: wivw
unher.otgfpartucrshpaitnerslyco83gi66/memorandmn-understanding-osceoflfice-democratic-inst
itutions-humanaights.htiml. MOU belween the General Seercturiat of the ICPO-INTERPOL,
and the Scerctarial of the OSCI in the arca of Law Fuforceiuenl, Capacity Building and
Training, signed on 27 May 2014, available at: www.osce.orgfscerelatiat/ingigq.

'* Asnoted by Anthony Aust, cach MOU must be evaluated on a case-by-casc basis, since its legal

chiaracter depends primarily on the intention of the parties ‘which must also be determined on

the basis of factars other than (its) name, especially (its) wording’, Aust, “The Theory and

Practice of Informal Intemational Instruments’, 8oo; see also Aust, *Alternalives to Treaty-

Making: MOUs as Political Comwitments’, 46-72; Klabbers, The Concept of Trealy in

International Law.
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arrangements and agreements without having to demonstrate their legal
nature. This is possible as, in practice, many cooperation activities do not
need to be implemented through international agreements. Instruments like
MOU serve to advance internationally agreed goals. The use of these more
flexible forms of cooperation has a further advantage as, contrary to the rather
slow conventional process, they allow for a prompt response to the fast-paced
developments faced by the Organization.™

Cooperative activities can take place within joint initiatives, such as the
Environment and Security Initiative (ENVSEC TInitiative). Established in
2003, the ENVSEC Initiative is a partnership of organisations — UNDP,
the United Nations Economic Commission for Europe (UNECE),
the United Nations Environment Programme (UNEP), the Regional Centre
for Central and Eastern Europe (REC) and the OSCE - aimed at providing
integrated responses to environmental and security challenges. Within this
platform for cooperation, participating organisations bring their specialised
mandate and know-how to strengthen cooperation on environmental issues in
south-eastern Europe, eastern FEurope, and the south Caucasus and central
Asia regions.”

The OSCE also maintains a relationship with its Partners for Co-operation,
consisting of five Asian and six Mediterranean countries, through ongoing
dialogue and joint initiatives.'® Asian and Mediterranean Partners of Co-
operation are regularly invited as observers to attend meetings of the OSCE
Ministerial Council, Permanent Council meetings and Forum for Security
Co-operation meetings. Following a decision of the Permanent Council, the
Contact Group with Asian Partners for Co-operation was launched in 2003."7
The Partners for Co-operation also contribute to extra-budgetary projects
implemented by the OSCE."™®

For a detailed analysis of morc Aexible forms of cooperation, sec Gadkowski, Treaty-Making
Powers of International Organizations, 39-57 and 245-292.

> Tinvironment and Securily Initiative, ‘Transforming Risks into Cooperation’, 2003-2017,
available at: www.envsec.org/.

Mediterrancan Partners for Co-operation include Algeria, Egypt, Isracl, Jordan, Morocco and
Tunisia while Asian Partners for Co-operation include Alghanistan, Australia, Japan, the
Republic of Korea and Thailand. Sce OSCE, ‘Partners for Cooperation’, 2017, available at:
www.osce.org/partners-for-cooperation.

7 OSCI, Permanent Council, Recommendations Concerning Future Applications for
Partnership, PC.DEC/430, 19 July 2001.

A good example of such an agrecment is a threc-ycar grant agrecment signed by Australia and
the OSCY on 21 February 2012 in support of the OSCIE effort to combat the cffects of human
trafficking in central Asia, see Australian I'mbassy and Permanent Mission to the United
Nations, Austria, ‘Australia to support the OSCI’s anti-human trafficking work in Central
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Finally, cooperative arrangements between organisations may include
a fimancial assistance component. The OSCIE’s lack of an explicitly recognised
international legal personality does not seem to have hindered its entering into
such cooperative arrangements and partnerships and, in practice, states and
10s have shown a willingness to engage in cooperation with the OSCE. When
conducting activities with other IOs, the OSCI: concludes cost-sharing agree-
ments, a good example being the 2014 third-party cost-sharing agreemenl
between the OSCE and UNDP within the ENVSEC Initiative Trust
Fund." When it receives funds from states to conduct an activity, the
OSCE concludes a grant agreement. [n practice, this category of agreements
is governed by international Taw.

3 THE GRANTING OF OBSERVER STATUS

The practice of granting observer status counts as another meaningful facet of
the possible external relations available to an institutional actor. It is indeed
the most widespread and direct way of establishing institutional relations.
The granting of obscrver status is important because it allows the organisations
concerned to exchange information and coordinate their respective policies
with one another. In addition, with respect to the OSCL, il constitutes an
acknowledgment by other entities of the international profile of the organisa-
tion, it facilitates the establishment of official relationships with other [Os and
helps to ascertain its autonomous status at the international level. [t also
increases transparency belweeu organisations, as well as a greater harmonisa-
tion and coherence in their activities.*

[n May 1993, the OSCE (at thattime called the Conference on Securily and
Cooperation in Europe; CSCE) and the UN agreed upon a Framework [or
Co-operation and Co-ordination. The OSCE was qualified by its participating
States as ‘a regional arrangement in the sense of Chapter VIII of the United
Nations”.* In addition, upon its request, the Organization was granted in 1993
observer status based on the UN General Assembly Resolution 48/s, in which

Asia’, 21 February 2012, available at: hitps:/austvia.embassy.gov.auvien/OSCliMediaRel case
OSCEMediaRelease.hinl,
9 Third-party Cost-shating Agreeincnl between the Organization for Security and Co-
opetation in Farope, represented by its Seerctarial (OSCE) and the United Nations
Development Program (UNDP), 26 June 2013, available at: htips://info.undp.org/docs/
pde/Documents/MNI/C SA%200 SCL%20UNDP%20A DA %20%202013 % 20transfer %20
linvSec%20phase%20l1.pdf.
Sce Dupuy, ‘Le droit des relations entre les organisalions inlernationales’, 457-58.
CSCH, Helsinki Document, Challenges of Change, 9-10 July 1992, available al: wiww
.osce.otg/me/zgszo?download=true, point 25, Framework for  Co-operation aud Co-

W0
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the General Assembly noted the desire of the OSCE to intensify its coopera-
tion with the UN.* The two organisations have subsequently strengthened
their inter-institutional cooperation. For example, the OSCE participates in
UN Security Council meetings with regional organisations dedicated to the-
matic issues related to peace and security, held annually since 2003. There are
also annual UN-OSCE staff-level meetings to exchange information and
coordinate activities. Moreover, UN agencies and missions together with the
OSCE cooperate closely within field operations. The best example of such
cooperation is the OSCE Mission in Kosovo, which constitutes an integral
part of the UN Mission in Kosovo.

Though the OSCE has established close relationships with numerous
international organisations and institutions, it is yet to grant any of them
permanent observer status; there is no agreement among the participating
States on this issue. As a compromise, the OSCE has granted the Council of
Europe (Coli) an observer seat, albeit on a weekly basis and it is unclear how
long this arrangement will last. The EU, for its part, has a special status within
the OSCE. In this context, the participation of EU institutions in OSCE
proceedings are based on a longstanding practice formalised in 2006 with the
adoption by the OSCE Ministers of the Organization’s Rules of Procedure,
which granted the European Commission a seat next to the participating State
holding the rotating EU Presidency.” This was revised, however, in order to
take into account the EU’s new profile and the changes made to the govern-
ance of the [,U’s external relations introduced in 2009 by the Treaty of Lisbon.
These changes include the establishment of the High Representative of the
Union for Foreign Affairs and Security Policy, and the division of compe-
tences between the EU and its member states provided for in the Treaty, the
latter resulting from the desire of EU member states to achieve a high degree

ordination between the United Nations Sceretariat and the CSCE, exchange of letters

between the Scerctary General of the United Nations and the Chairman-in-Office of the

Council of the Confercnee on Security and Cooperation in Furope, A/48/185, 26 May 1993,

Anmnexes [ and I1.

United Nations, General Assembly, Observer Status for the Conference on Security and

Cooperation in Flurope in the General Assembly, A/RIZS/48/5, 22 October 1993. The OSCI\,

is listed on the United Nations, General Asscmbly, List of non-Member States, entities and

organisations having received a standing invitation to participate as observers in the sessions

and the work of the General Assembly, A/INF/71/5, 12 January 2017, in its Part III

‘Intergovernmental organizations having received a slanding invitation to participate as

observers in the sessions and the work of the General Asscinbly.’

*  OSCL, Ministerial Council, Rules of Procedure of the Organization for Sceurity and Co-
operation in Furope’, MC.DOC//06, 1 November 2000, Art. IV.2 (B) 11 of the Rules provides
that: ‘At the mcelings of the decision-making bodies, the Furopcan Commission shall have
one seat next to the participating State holding the ;U Presidency.”

22
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of cooperation in foreign policy and defence.*® The Treaty consolidated
institutional evolution by providing for a merger into one organisation, the
15U, with a single legal personality.® Since the entry into force of the Treaty of
Lisbon on 1 December 2009, the EU Delegation to the International
Organisations in Vienna is regarded as being part of the Delegation of the
OSCE participating State holding the rotating Presidency of the Council of
the EU. Tt participates in all proceedings except those concerning issues that
fall outside the scope of the EU.

I practice, the international legal status of observers varies. That said, the
granting of an observership allows for official relations to be established and
contributes to greater visibility and autonomy at the international level.

4 A SPECIAL RELATIONSHIP WITH ORGANISATIONS
IN FUROPE

The OSCE has a special relationship with several organisations based in or
linked to Europe. As previously mentioned, the relationship with the EU is
distinct in many respects from other organisations. All member states of the
15U are participating States of the OSCE, which results in a special rela-
tionship between the two institutions, and over the years cooperation
between both entities has developed significantly. Interestingly, the Treaty
of Lishon refers expressly to cooperation between the two. Article 220 of the
Treaty on the Functioning of the European Union (TI'EU) provides that:
“I'he Union shall establish all appropriate forms of cooperation with the
organs of the United Nations and its specialized agencies, the Council of
Furope, the Organization for Security and Co-operation in Europe and
the Organization for Economic Cooperation and Development.” Both the
IFU and the OSCE share similar interests and pursue common objectives.
This is reflected in Article 21 (2)(c) of the Treaty on Luropean Union
(TEU), which states:

The Union shall define and pursue cemmon pelicies and actions, and shall
work for a high degree of cooperation in all fields of international relations, in
order to preserve peace, prevent cenflicts and strengthen international secur-
ity, i accordance with the purpeses and principles of the United Nations

* Consolidated Versions of the Treaty on Luropean Union and Treaty on the Functioning of

the Furopean Union, g May 2008, Official Journal of the [5U 2008/C us/ot, Att. 1(3); sce also
Kuijper, ‘Superpower Irustrated?’, 10.

Trealy of Lisbon amending the Treaty on Furopean Union and the Treaty establishing the
Fruropean Community, 13 December 2007, Official Journal of the 10U 2007/C 306/01.

25
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Charter, with the principles of the Helsinki Final Act and with the aims of the
Charter of Paris, including those relating to external borders.

OSCE-EU cooperation is both political and operational. They pursue
a permanent dialogue, for example, via cross-representation at meetings,
contacts between the Secretary General of the OSCE and the High
Representative of the Union for [oreign Affairs and Security Policy, and
consultations between the OSCE Troika and EU officials. Moreover, the
Heads of OSCE field operations cooperate and coordinate with EU represen-
tatives in host countries.

The EU’s active support of OSCE initiatives and the strong ties between
them are also reflected in financial contributions. The OSCE is funded by
contributions from its fiftyseven participating States. In 2015 the contributions
of EU member states to the OSCE’s unified budget amounted to roughly
EUR 100 million, which is more than two-thirds of the OSCE’s main
budget2® Moreover, the EU itself and its member states contribute to the
funding of a number of extra-budgetary projects. A recent example is the EU’s
support for the OSCE Special Monitoring Mission to Ukraine (SMM).
The contributions from the EU and its member states amounted to around
two-thirds of the SMM budget.*”

In addition to its special relationship with the EU, the OSCE cooperates
closely with other IOs, and most importantly with the Council of Europe and
the North Atlantic Treaty Organization (NATO). The need for cooperation
with these organisations is essential, particularly given the overlaps in their
respective mandates, agendas and, to a great extent, their memberships.

Cooperation between the OSCE and the Council of Europe, based as it is
on the common values of democracy, human rights and the rule of law,
resulted in the 2000 Common Catalogue of Co-operation Modalities com-
piled by the Secretariats of both organisations.® This document aimed at
‘guaranteeing the institutional memory and ensuring that existing good prac-
tice (was) not forgotten or lost’.*” In order to review cooperation and identify
areas for enhanced cooperation, a Co-ordination Group between the OSCE
and the CoE was established in 2004.3° With the objective of enhancing

% OSCI, The OSCE Annual Report 2015, 13 May 2016, available at: https://wvww.osce.orgla

nnual-report/201s.
7 Ibid., 102-3.
% Council of Furope, Relations between the Council of Furope and the OSCE. Common
Catalogue of Co-operation Modalities, Committee of Ministers Documents 2000/52,
25 April 2000.
Ibid., Introduction.
The Co-ordination Group meets on a bi-annual basis in Strasbourg and in Vienna.
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collaboration belween the organisations, the Permanent Council of the
OSCE adopted in 2005 a Declaration on Co-operation between the Colt
and the OSCE.? The OSCI and the Col agreed in the document to explore
various forms of cooperation ‘as joint meetings and joint activities, with more
active involvement of the member and participating States, in order to pro-
duce synergies and avoid unnecessary duplication, giving the fullest account
however to the different nature and membership of the bwo organisations, and
make best use of their comparative advantages’.

T'o favour synergies between the two organisations, four priority areas for
enhanced cooperation have been identified. These are (1) the fight against
terrorisy, (2) the combatting of human trafficking, (3) the promotion of
lolerance and non-discrimination, and (4) protecting the rights of persons
belonging to national minorities.

Because of the OSCE and NATO's complementary roles in building
security and maintaining stability, the two organisations cooperate closely at
both the political and operational levels. This close cooperation is reflected in
the wording of the Istanbul Summit Communiqué, which states: NATO and
the OSCE have largely complementary responsibilities and common inter-
ests, both functionally and geographically. NATO will continue to further
develop cooperation with the OSCI in areas such as conflict prevention, crisis
management and post-conflict rehabilitation.”*

However, in contrast to the OSCE’s cooperation with the UN or the EU,
cooperation with NATO is not framed in an overarching political document.?
Relatious between the two organisations «t the political level are maintained
through activities like addresses by the NATO Secretary General to the OSCE
Permanent Council, regular contact between the Secretaries General of both
organisations, cross-representation at meetings, and annual staff-level talks on
topical issues that are on the agenda of each organisation.?*

5 OTHERTYPES OF PARTNIERSHIPS

10s increasingly interact and cooperate with a wide range of new actors to
achieve common goals. In this context, assistance provided by non-state actors

3 OSCI, Permanent Council, Decision on Co-operation between the Council of Furope and
the Organization {or Securily and Co-operation in Furope, PC.DIRC/670, 26 Aptil 2005,

3 NATO, Press Releasc 096, 28 June 2004, available at: www.nato.in¥/docu/pr/2004/pog-096e
Qi

3 Zwarenburg, ‘What's in a Word?’, 112,

3 On the political cooperation between the two organisalions, sce Trifunovska, North Atlantic
Treaty Organization (NATO), paras. 314-330A.

ik i S® aae o et add o omesd &
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can be useful. Non-state actors — such as individuals, NGOs, foundations,
scientific associations and the private sector more broadly — play an increas-
ingly important role in the life of IOs. New tools have been put in place to
allow for close collaboration with these actors.

In field operations, the Organization works closely with a range of govern-
mental agencies and institutions, UN agencies, IOs and NGOs. For example,
the OSCE Office in Yerevan (Armenia), in cooperation with UNDP, regional
authorities and local communities helped rehabilitate an irrigation canal pre-
venting land pollution. The Office, together with the Armenian Ministry of
Justice and a national civil society coalition, brought together representatives
from businesses, government and civil society to examine how risk assessment,
codes of ethics and corporate social responsibility could help address challenges
faced by the private sector.3® The OSCE Mission to Montenegro along with the
Ministry of the Interior and UNDP, and with support of the EU, the German
Government and the NGO Centre for Democratic Transition, launched the
public campaign Respect Life — Return Weapons’ with the aim of raising
awareness about the danger posed by small arms and light weapons as well as
facilitating the collection of unwanted weapons.3®

Moreover, the OSCE cooperates and develops operational relations with
institutions involved in economic and environmental activities. The develop-
ment of such cooperation is coordinated by the Office of the Co-ordinator of
OSCE Economic and Environmental Activities (OCEEA). The primary objec-
tive of OCEEA is to assist OSCE participating States in strengthening security
and stability in the OSCE area by promoting cooperation on economic and
environmental issues. The OCEEA provides a platform for dialogue between
civil society representatives and government counterparts on a variety of good
governance and anti-corruption issues. It also supports capacity building and anti-
corruption training programmes for civil society. The activities of the OCEEA,
for example, stretch from anti-money laundering, migration and water manage-
ment, to developing more efficient border and customs policies. A good example
of such activities is the OCEEA’s continuous support for the operation and
networking of the Aarhus Centres operating in fourteen countries throughout
the OSCE area and aimed at the promotion and implementation of the
Convention on Access to Information, Public Participation in Decision-
Making and Access to Justice in Environmental Matters (Aarhus Convention).3?

35 OSCE, OSCL Annual Report 2015 (1. 25), 78.

3% Ibid, 61.

37 Ibid., 38. During the 2015 Annual Aarhus Centres Meeting, Aarhus Centres from Albania,
Bosnia and Herzegovina, Montenegro and Serbia signed aJointDeclaration for Co-operation,



210 Laurence Boisson de Chazournes and Andrzej Gadkowski

6 RELATTIONSIHITPS WITHT OTHER I0S IN 'THIS AREA
OF PEACE AND SECURITY AND T'HI
RESPONSIBILITY TEST

The relationships between the UN Security Council and regional organisa-
tions have evolved in the area of the maintenance of international peace and
security since the 1ggos. The end of the Cold War was accompanied by
a reactivation of the UN Security Council and a strengthening of the use of
regional organisations. This was the case with the OSCE, Participating States
of the OSCE declared their organization to be a UN Charter Chapter VI
arrangement in 1()92,38 Moreover, the lack of financial and military resources
available to the UN Security Council for the iimplementation of the collective
security system, as foreseen in the United Nations Charter, led the UN
Security Council to turn more often to regional organisations to share the
burden of this responsibility. This could lead one to think that there would be
an increasing invocation of Chapter VIII of the UN Charter, which deals with
regional arrangements, This, however, is not the case.3 The practice of the
UN Security Council varies in its teterence to Chapter VI as well as to
Chapter VIII for authorising the security operations of a regional
organisation.*® This shows that, in reality, discussions on the conditions for
the invocation of Chapter VI or VIII are of little interest to the UN Security
Council, with the UN body using different legal fonns for its cooperation with
regional organisations.# Pragmatism and flexibility appear to explain this
situation.

The abovernentioned situation has given rise to hybrid models of coopera-
tion between the UN and regional organisations. This was the case with
UNMIK: the magnitude, diversity and complexity of the responsibilities of
the international civil presence in Kosovo led the United Nations Secretary
General to develop new types of cooperation with regional organisations
willing to participate in the administration of the territory in question.*
[lach UNMIK component was to be led by a Deputy Special Representative
of the UN Secretary General, whose appointment is proposed by the

sec OSCI, OSCli-supported Aarhus Centres in South-last Furope sign Joint Declaration,

3 Junc 2015, available al: wiwvw.osce.org/seeretariat/161921,

CSCE, Helsinki Documenl, 1992 (1. 20), point 25,

3 Scethe observations of Sicilianos, ‘Tintre multilaiéralisme et unilatéralisme’, 267.

Daillicr, T Inteevention des organisations internationales clans les conflits anmés’, 63; Gray,

International Law and the Use of Force, 284.

' Gaja, “The Use of Force Madle or Authorized by the United Nations’, 53.

#* Uuited Nations, Sceurity Council, Resolution 1244 (1999) adopted by the Sceurity Gouncil at
its gonth mecting, 10 Junc 1999, s. 1.




The External Relations of the OSCIE 211

organisation bearing primary responsibility for the respective domain but
decided upon and implemented by the UN Secretary General.

Activities in the pillars in question form an integral part of the UN operation
since they are placed under the authority and supervision of the Special
Representative of the UN Secretary General#* Nevertheless, issues of com-
mand and control arise between the UN, which leads the operation, and the
EU and OSCE, which have responsibility in a specific pillar. An open ques-
tion is whether the pillar structure impacts upon the allocation of interna-
tional responsibility between different organisations.*

Io the context of cooperation, the OSCI'’s lack of an explicitly acknowl-
edged legal personality makes legal and operational relationships with other
IOs more complex. A direct reference to the issue of international legal
personality in the UN International Law Commission’s Draft Articles on the
Responsibility of International Organizations appears to be of material sig-
nificance, since an IO having no legal personality cannot, in general, be held
responsible for its acts; responsibility would instead be bestowed on its
members.* In the context of IOs, personality is a precondition of responsi-
bility. There are still many questions about whether the OSCE is or is not
a subject of international law, and if it can incur international responsibility
for its acts despite the lack of a clear legal status.*® The strengthening of the
legal framework of the OSCE would lead to a more effective and efficient
functioning of the Organization.

More generally, the uncertainty as to the legal status of the OSCE may
result in a reluctance of other organisations and institutions to establish
relations with it. To use the expression referred to in the Report to the
Ministerial Council on Strengthening the Legal Framework of the OSCE
in 2012, ‘the lack of legal personality causes reputational damage, since other
regional or international organisations may fail to take the OSCE seriously as

# United Nations, Secretary General, Report of the Secretary-General on the United Nations
Interim Administration Mission in Kosovo, $/1999/779, 12 July1999, 5. 43. Friedrich, UNMIK
in Kosovo', 237; Hofmann, ‘Interational Protection of Human Rights and International
Territorial Administration’, 128.

4 Holfmeister, ‘Inter-pillar Coherence in the lluropean Union’s Civilian Crisis Management’,
155 et seq.

# United Nations, International Law Commission, Report of the ILC to the General Assembly

forthe Year 2009, 64th Session, Supplement No. 10, UN Doc. A/64/10, 4 February 2010, 86; sce

also Steinbriick Platise, ‘Legitimate Governance as a Privilege and Price for the Autonomy of

International Organisations’, Chapter 14, Section 4, in this Volume.

Sce Blokker and Wessel, Revisiting Questions of Organisationhood, Legal Personality and

Membership in the OSCIZ: The Interplay between Law, Politics and Practice’, Chapter 7 in

this Volume.
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a proper organisation or, in some cases, may be unable to deal with the OSCE,
as a partner’.?

The question of responsibility is even more apparent in relations between
the OSCE and states in which the Organization operales, as national courts
may engage the responsibility of cither the Organization or the officials work-
ing on behalf of the Organization. In practice, the status of the OSCIE and its
officials varies significantly. In some patticipating States, both the
Organization and its officials have legal status and enjoy privileges and
immunities. These are mostly the countries that host OSCE offices and
centres: Austria for the OSCE Sccretariat, the Netherlands with respect o
the OSCE High Commissioner on National Minorities, Switzerland in rela-
tion to the OSCL Court of Conciliation and Arbitration, and Denmark with
respecl to the OSCE Parliamentary Assembly. In other participating States,
the OSCE has legal status and enjoys privileges and immunities in accordance
with MOUs concluded between the Organization and the respective coun-
tries. In other countries, no national measures addressing the status of the
Organization nor the privileges and immunities for OSCE officials exist.
The OSCE presence and legal status in Kosovo is particularly interesting in
this context as the OSCFE. field operation enjoys legal status and privileges and
immunities by virtue of UN Security Council Resolution 1244 (1999).#

7 CONCLUDING REMARKS

Undleniably, the lack of an explicitly recognised international legal personality
does not prevent the OSCLE from being an active player on the international
plane. It has not reduced the willingness of states and [Os to engage in
cooperalive activities with the OSCE, and the Organization has developed
a wide array of cxternal relations with international institutions, states and
non-state actors.

That said, uncertainty regarding legal status may limit and hinder the ability
of the OSCE to act in the field where it is most necded, for instance, in solving
crisis situations. Due to the extension of the scope of the activities of the
Organization, the mandate of the OSCE often overlaps with the activities of

17 O8CLE, Minislerial Council, Report of the Ministerial Council on Strengthening the Legal
Framework of the OSCFE in 2012, MC.GAL/15/12, 7 December 2012, 2.

The Special Representalive ofthe Seeretary-General, pursuant to its authority deriving from
UN Security Council resolulion 1244 (199g), has issucd Regulation On the slatus, privileges
and immunities of KIFOR and UNMIK and their personnel i Kosovo, i which immunities
have been granted also to the OSCIL and its personnel Regulation Ne. 2000/47,
18 August 2000, available at: www.unmikonline.org/regulations/zcoofregg7-e0.him.
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other IOs. This has led the OSCE to favour synergies through more or less
elaborated forms of cooperation. In this context, the OSCE is certainly not
lost in transition’, nor ‘lost in translation’, but is rather gaining a more
established profile.
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