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Is the WTO Open and Transparent? 

A Discussion of the Relationship of the Wro with 
Non-governmental Organisations and Civil Society's Claims for 

more Transparency and Public Participation 

Gabrielle MARCEAU and Peter N. PEDERSEN* 

l. INTRODUCTION 

In the last few years the World Trade Organization (WTO) bas been under pressure 
to increase the transparency of its work and public participation in its functions. This is 
a new phenomenon. 

Initially, the work pursued by the governments in the General Agreement on Tariili 
and Trade (GATT) of1947, the W To's predecessor, was rarely criticised as exclusive and 
secretive. No on e really cared about the GATT. In fact, very few people knew about the 
GATT (compared, for instance, with the International Monetary Fund or the World Bank). 
Conceived as a provisional agreement between countries, the administration of which 
was facili tated by a very modest secretariat, the GATT was concerned primarily with 
technical matters of international commerce and trade. H owever, the GATT was not legally 
an " international organisation"; it handled its scope of work in a pragmatic, efficient, 
discreet and, arguably, non-transparent manner. 

Yet, as the sole multilateral agreem ent containing trade disciplines, the GATT evolved 
into a de facto forum for countries to undertake negotiations, survey the implementation 
of such negotiated obligations and develop a system of dispute settlement. For various 
reasons, includi.ng a desire to maintain effective and efficient control of these activities, 
the GATT countries always insisted that the only actors in the forum be the countries' 
representatives themselves and that their activities be handled in a pragmatic manner. The 
secretariat bas always bcen very small, with defined and limitcd functions. Countries' 
representatives have always had the exclusive authority to initiate discussions and negotia­
tions, and representation and participation bas always been limited to governments' 
representatives in aU forums of the GATT. Non-governmental interest groups have never 
been formally present in the negotiating room or even in the corrido rs of the GATT 

* Gabrielle Marceau is from the Legal Affairs Division and Peter N . Pedersen is from the Extcrnal Relations 
Division, WTO Secretariat. T he opinions expressed are strictly persona! and cannot bi nd the WTo Secretariat. Any 
mistakes arc the authors' ;Ùone. T he au thors are most grateful to Nadir Alikhan,Jesse Krier, R achel Pedersen, Valeska 
Populoh and M atthew Stilwell fo r their useful commems on previous drafts. 
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building. Although the GATI lacked formai and legal existence, the body was a successful 
institution for 50 years, setting up a system of trade disciplines which have now infîltrated 
multifarious dimensions of commerce, trade and trade-related a.reas. From this standpoint, 
the GATT functioned well. 

The GATT 1947 (now called the GArr 1994, but hereafter referred to as the GATT) 
becan1.e one part of the Marrakesh Agreement Establishing the World Trade Organ.ization 
(WTO Agreement) which entered into force on 1 January 1995. The formai legal 
personality of the WTO, as an international organisation, is now recogn.ised in Articles 1 

and VIII of the WTO Agreement.1 Generally, the WTO continues to function as the GATT 
did. The main actors in the WTO forum remain the Member governments. In ail areas 
of activities, Members must initia te, conduct and term..inate actions. The WTO now has 
a formai Secretariat, the powers of which are still rather limited compared to other 
international bodies, such as the Commission of the European Conmmn.ities or the 
Secretariat of the Organisation ofEconomic Co-operation and D evelopment (OECD). 
Throughout the various WTO agreements, and with the limited circumstances of the 
Trade Policy Review Mechanism, the responsibilities of the WTO Secretariat do not 
include any investigation or assessment power. Only Members can initiate negociations 
in which they are the sole par ticipants. In the a rea of dispute settlement, initiation of the 
pro cess, reguest for the adoption of panel or Appellate Body reports, and surveillance of 
the adeguacy of implementation of the conclusions of dispute settlcment reports are 
lim..ited to Members. Thus, the main focus and raison. d'~tre of the WTO are the interests 
of governments. 

The increasing ramifications of international trade, as weil as th ose of the WTO 
and its far-reaching agreements, such as the Agreement on Trade-Related Aspects of 
Inteilectual Property (TRIPS Agreement) and the General Agreement on Trade and 
Services (GATS) and dispute settlement mechanism, are changing the dynam..ics of the old 
GATT. ln recent years many non-governmental organisations (NGOs) have claimed that 
the rights of citizens and civil society have been infringed by GATT/WTO rules, and that 
certain interest groups have been able to exercise a dispropo rtionate influence. 
Consequently, groups have been demanding increased access to and participation in WTO 
functions to ensure the representation of aLI interests. To this extent, the WTO should 
allow for a larger and more diverse number of civil society groups to express their views, 
independent of the positions of the governments and countries in which they are located. 

Many proponents of greater public participation in WTO processes emphasise the 
wealth of knowledge, resources and analytical capa city in the Ne os' respective areas of 
expertise. Therefore, NGos can act as "intellectual competitors"2 to governments in the 
quest for optimal policies. One central argument supporting Nco participation in WTO 

1 Art. 1 reads as follows: "The World Trade Organization (hereinaftcr referred to as ' the WTo') is hereby 
establishcd". Art. Vlll:1 states: "The WTO shaU have legal pcrsonality, and shall be accorded by each of ics Mcmbers 
sucb legal capacity as may be neccssary for the cxercise of its fonction". 

2 Daniel C. Esty, No11-Govemmelltnl Orgn11iz ntio11s nt t!Je World Trade Oœaniz atio11: Co-opemtio11 , Competitio11, <>r 
Exclusio11,journal of International Economie Law, Vol. 1, No. 1, 1998, p. 123. 
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matters and greater access to WTo work is the role that NGos can play in disseminating 
information at the national level. Thi s could ensure broader public support and 
understanding for trade liberalisation in general and the functioning of the WTO in 
particular. 

There is evidence,3 both within as weil as outside the WTO, that governments 
recognise the capa city of NGos to provide guality input, particularly in the areas of 
environ ment and development, drawing on valuable on-the-ground experience. Already, 
NGO representatives are invited to participa te as members of their national delegation in 
Ministerial Conferences, as weil as other WTO meetings. ln adopting the guidelines for 
relations with Ncos, Members recognised the role ofNGOs in increasing public awareness. 
More recently, this has been reflected in a large number of the speeches dclivered by 
Heads ofState and Ministers at the Geneva Ministerial Conference as well as in the final 
declaration of th e meeting. 4 

This also confirms that the issue of whether the W TO is open and transparent is not 
limited to NGO and public participation in the dispute settlement mechanism. The issue 
of transparency is also about increased access to documents, the decision-making pro cess 
of governments on trade matters (domestically and in the WTO forum), and greater public 
participation in WTO meetings, ali of which would lead to a better understanding of the 
activities surrounding the multilateral trading system. 

Yet, the pUI·pose of this article is not to assess the Jegitimacy of N GO daims for 
greater transparency and furth er public participation in the W TO. Instead, it discusses the 
actions that the WTO Members and the Wro Secretar iat have taken to increase 
transparency, to delineate the legal parameters of W TO agreements in this area and, 
consequently, to highlight the existing limi tations that need to be pushed forward should 
Members decide to change the situation as it stands today. 

GATT practice has demonstrated that constructive and open debates are essential for 
effective negotiations. The evolution of the Nco issue in the context of the multilateral 
trading system_ confirms this point. T herefore, the autho rs hope tha t this modest 
contribution on the "state of affairs" ofNGO and civil society daims for grea ter transparency 
and increased participation in W To work, as weil as the response of the institution, will 
enrich the on-going discussions. 

Section 11 outlines the history of NGO relations with the WTO, traces the evolution 
of this relationship through the adoption of guidel ines on NGO participation and the 

3 For example, the discussion by Charles Dileva, illlemntiollnl E1111irowueutnl Law aud Dwelopmeul, Georgetown 
International Environmental Law Review, Winter 199!1, p. 525. 

4 Thcse are the daims of the so-called civil sociery, a concept not easily dcfmed whicb would include ali the 
individual and collective inrerests lying outside the more defincd and structurcd interests and powers of govern­
ments. Although cnvironmenral Nt:os (Green NGos) are generally the most vocal, the very idea ofNc;os includes 
any non-governrnental interest group, which is organised enough to be able to express a position on any issue. lt 
would appear that the concept of civil sociery is perhaps wider than that of NGos and would also reach the 
non-organised interest of individuals in sociery, such as inclividnal consumers. For the pUI·pose of this article, the 
authors use the practical working definition ofNt:os as applied in the day-to-day work in the WTO Secretariat, i.e. 
tbat mentioned in Art. v:2 of the WTO Agreement: "non-governmental organisations [non-profit] conccrned with 
matters related to thosc of the Wn>". Whenever the term "interest group" is used, it is inrended to cover a wider 
range of entities including profit, private as weil as public and non-profit NGOs. 
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Singapore Ministerial Conference, and discusses the recent proposai of the Director­
General in this context. Section 111 examines transparency, publication and notification 
requirements in the W TO Agreement, and provides a context to understand the 
scope ofNGO daims for greater transparency. Section IV discusses the participation and 
influence ofNcos and other non-governmental interest groups in the dispute seulement 
mechanism of the WTO. Section v focuses on the participation of non-governrnental 
interest groups in the policy- making leading to W TO provisions and in the work of the 
WTO generally. Finally, in section VI, there is a conclusion . 

Il. THE RELATIONSHIP BETWEEN THE GATTIWTO AND THE N GOS 

A. THE HISTORICAL BACKGROUND 

Early Considerations on Relations with Ncos 

Although the debate about the role of civil society within the multilateral trading 
system has intensified over the last few years, the issue did receive significant attention 
during the early, but unsuccessful , attempts to create the International Trade O rganisation 
(ITO). ln fact, for the second session of the Executive C o rnmittee of the Interim 
Commission for the International Trade Organisation (ICIT0)5 item 5 on the provisional 
agenda specifically refers to Paragraph 2 of Article 87 of the Hava na Charter, which 
provides that "the Organisation may make suitable arrangements for consultation and 
co-operation with non-governmental organisations concerned with matters within the 
scope of this C harter" . 6 

The note prepared by the Secretariat of the ICITO on relations with Ncos providcd 
the Executive Cornmittee with a brief tour d'horizon of the arrangements made by the 
Economie and Social C ütmcil (Ecosoc) of the United N ations (UN) ,7 as weil as the 
specialised agencies for consultation with Nco s. In addition, the Secretariat's note presented 
a set of conclusions and recommendations on how the procedures regarding Ncos could 
be adapted to suit the lTO. 

T hese reconunendations never materialised into a conet·ete set of procedures for 
dealing with N cos within the context of the multilateral trading system (particularly as 
the ITO was never established) . T hey do, nevertheless, merit a few comments, parti cula dy 
be cause they have served as the basis of the eurre nt WTO guidelines for re.lations with 
Ncos8 and raisc a number of issues which remain at the forefront of the WTO- NGo 
debate today. 

The conclusions and recommcndations of the Secretariat's note emphasised that as 
the H avana Charter required the ITO to deal with such an immense number of commercial 
and technical matters, "it is clearly desirable that the ITO should be able to take full 

5 ICITO/EC.2/1 1, 15 July 1948 (Note by the Secretariat). 
6 Hava na Charter, Art. 87, para. 2. 
7 The Constitmional Provision for arrangement' with NGOS is found in Art. 7 1 of the UN Charter. 
" WT/L/162. 
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advantage of the k:nowledge and expertise of the non-governmental organisations in 
these varions fields" .9 However, when it came to defining specifie procedures regarding 
Ncos, the model adopted by the Ecosoc with its provisions for different categories of 
consultative status was seen as being too rigid and potentially counter-productive. First, 
rigid categories where certain Ncos had to be consulted as a matter of prinôple would 
have eliminated the fl exibility of ad hoc consultations with specialised NGOs. Second, 
imposing a system of categories could have generated questions of prestige and rank, and 
could have been misinterpreted as endorsing certain Ncos as more important than others. 
Therefore, to circumvent potential contlict, no formai procedure was developed and a 
flexible case-by-case scenario of consultations was allowed to continue. As will be seen 
below, this principle of fl exibility is a prominent feature of the guidel ines for arrange­
ments on relations with Ne os which Members adopted in July 1996. 10 

The Secretariat's recommendations resulted from an evaluation of existing approaches 
for dealing with NGos in other inter-govcrnmental fora. Finding them inadequate for 
the ITO, the Secretariat's note recommended a number of measures which would have 
institutionalised the role of civil society within the ITO. Based on the Secretariat's note, 
the Executive Secretary of the Interim Commission for the lTO, Mr Eric Wyndham 
White, made a number of practical suggestions to the Executive Conunittee. 11 

Among th ese suggestions was the idea of adopting a list of "consultants" chosen 
from the Ecosoc list of Ncos with consultative status, on the recommendation of the 
Director-General and with the approval of the Executive Board. These Ncos were to 
be invited to send observers to the Am1Ual Conference of the ITO and receive the 
Conference documenta tion. In addition, they would be allowed to propose items for th e 
Conference agenda. The Executive Conunittee would consider these proposais and would 
hear the views of the N cos which had suggested an item for the agenda. For meetings 
other than the Annual Conference, the Director-General would be entrusted to ensure 
that consultations with relevant Ncos took place. If a committee and/or a commission 
deemed it valuable, Ncos would be invited to address the specifie meeting directly. 

On more general matters, the Director-Gcneral would have the authority to set up, 
if considered appropriatc, an advisory committee of representatives of the NGOs. The 
Director- General would also be given a relatively fi·ee hand in deciding whether to 
distribute Nco documentation to the Annual Conference and would ensure that a 
comprehensive list of ali Nco material rcceived by the Secretariat from listed Ncos be 
circulated to Members. Such documents were to be circulated in full at the request of 
any Member government. 

Finally, in the event of a difference of opinion between the Director-General and 
any listed Ncos regarding the implementation of these arrangements, the matter would 

9 !CITO/EC.2/1 1, 15July 1948. 
10 WT/L/162. 
11 Icrrp/EC.2/SC.3/ 5, 2 Scptcmber 1948. 
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be referred to the Executive Board. The arrangements would be subject to review from 
" time to time",12 in which the input of the NGos would be given full consideration. 

lnterestingly, these very first documents concerning the relationship bctween the 
multilateral trading system and civil society reflect the genuine belief that the ITO needed 
the expertise and experience of specifie NGos to advance and implement the trading 
agenda. Although these recommendations never materialised into a tangible and forma! 
role for NGOs in the ITO (and subsequently the GATT), they certainly demonstra te that 
from the very beginning the importance of NGOs as providers of knowledge and 
experience was recognised. With this is mind, it is hardly surprising that the provisional 
list ofNGos which might be consulted, found in AnnexA ofieiTO/EC.2/11, includes 
a large number of specifie business and industry associations. Adding to this impression 
is the letter from the International Cham ber of Commerce (lee) included in Annex B 
which, point by point, argues how the deeper involvement of the Iee in the activities of 
the lTO would support the promotion of an international trade regime. 

Despite these early attempts to institutionalise the involvement ofNGOs, civil society 
was not accorded a formai role within the international trade system along the lines of 
the Eeosoc of the UN. NGos pursued informai and ad hoc contacts with both GATT 
Contracting Parties and th e Secretariat, but were denied accreditation and access to 
specifie meetings and annual conferences. At the Ministerial M eeting in Marrakesh in 
April 1994, establishing the WTO, no provisions existed for inviting NGos. Those NGOs 
that actually attended the Marrakesh Ministerial Meeting had to acquire press credentials 
and regis ter as members of the press. 

Nevertheless, the signing of the Final Act of the Uruguay Round and the Marrakesh 
Agreement, with or without the presence of civil society, signalled the beginning of an 
irreversible process of recognising the role that NGOs can play vis-à-vis the multilateral 
trading system. 

B. THE WTO AND NGos 

The purpose of this section is to examine the legal b asis of cm·rent WTO- N GO 
relations, and to examine the evolution of this relationship fi:om a practical and procedural 
perspective. 

1. Article V: 2 of the Marrakesh Agreement 

Article v:2 of T he Marrakesh Agreement reads: 

"The General Coomcil may make appropria te arrangements for consultatio11 a11d co-operation with 
17011-govermllenta/ organisatio11s concerned with matters related to tlrose cf the WTO." 13 

Although the significance of finally including a reference to N GOs within the 
framework of the multilateral trading system cannot be overstated, Article v: 2 initially 

12 WT/L/162. 
" Tile Results rif the U,.uguny Round rif Multilnternl Trnde Negotintious, The Le,~nl "Tèxts, p. 9. 
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provided little guidance as to how civil society could play a more active part in the 
multilateral trading system . Such clarification and guidance came at a meeting of the 
General Council in July 1996. 

2. The 1996 Guide/ines for Relations with Ncos14 

On 18 J uly 1996, the General Council adopted a set of guidelines clarifYing the 
fi·amework within which Ncos could work with the WTO. The guidelines acknowledge 
the importance ofNGOs in the public debate and address key issues such as transparency, 
the derestriction of documents, 15 the role of the WTO Secretariat and WTo Chairpersons, 
and the restrictions on Nco participation in WTO meetings. Adoption ofthe guidelines 
appears to have been propelled by two factors: the need for the clarification of 
Article v:2 and the Ministerial Conference in Singapore in December 1996. 

T he last paragraph of the M arrakesh D ecision on Trade and Environment of 
14 April 1994 is significant, inviting the Sub-Conunittee of the Prepara tory Committee, 
and the Committee on Trade and Environment, once established, to "provide input to 
the relevant bodies in respect of appropriate arrangements for relations with inter­
governmental and non-govenunental organisations referred to in Article V of the WTo" .16 

Subsequently, the WTO Secretariat utilised outside funding to organise a Trade and 
Environment Symposium in June 1994, thereby initiating a process of informai consulta­
tions between the Secretariat and civil society-a relatively daring endeavour for the 
Secretariat at the time. The explicit mention of symposia in the 1996 guidel ines is largely 
due to the success of this fi rst symposium and the fact that Members fou nd it to be a 
useful, if arms-length , exercise in Nco-WTO relations, w ith the Secretariat serving as a 
"buffer" between M embers and Ncos. 

ln regards to transparency, the guidelines cstablish a comm.itment to ensure that 
de-restricted documents be n'lade available to the public more systematically and promptly 
than in the past. The specifi e issue of derestriction of documents is discussed in more 
detail below. The launch of the WTO Web Site in September 1995 marks a significant 
step towards transparency. Visitors to the site have access to comprehensive information 
about the WTO and the ability to directly subm.it questions, request information and 
download de-restricted document~. C urrently, the Web Site is visited by an average of 
36,000 individual users every month , who download approximately 18 gigabytes or 
around 15 nUll.ion pages of documents.n The most recent initiative by the WTO Secretariat 
for grea ter transparency has resulted in the addition of a special section for Ncos to the 
WTO H omepage in September 1998. 

The guidelines allow the Secretariat manoeuvring room in pursuing dialogues with 

14 See Anncx A (WT/L/162), bclow. 
15 At the ~amt: General Councilmccting on 1H July 1996 Mcmbers also adoptcd the Deci~ion on Derestriction 

of documents (WT / L/160.REV1). Sec further di~cussion , below. 
16 17te Re.wlts of the Ur11,~11ay R.o1111d of Multilmera/ l;ade N~~otiatiotts, Tite Legal Trxts, pp. 469-471. 
17 T his makes the WTO Web Site one of the most popular Web Sites among international intcr-governmcntal 

org;Hlisations. 
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civil society, 18 yet are more restrictive of the WTO Chairpersons' interactions with N e os. 
Chairpersons can meet with Ncos in their persona! capacity only if the council or 
committee does not decide otherwise. The guidelines also address the inevitable question 
of a more direct role for Ncos in the WTO. This matter die! receive considerable attention 
during informa! meetings of the General Council, but there was no consensus on giving 
Ncos a more direct or forma} role to play. Members generally held that the character of 
the WTo, as a legally binding inter-governmental treaty among its Members and a forum 
for negotiations, bars direct Nco involvement in its affairs. In addition, the General 
Council has noted that the primary responsibility for consulting with civil society lies in 
processes at the national leve! and that, therefore, Ncos should focus their attention on 
domestic trade policy discussions. 

There will be a return to the guidelines below to demonstrate how this fi:amework 
for interaction with civil society is constantly being reinterpreted. Suflice to say at this 
point that the adoption of fairly broad guidelines left the Secretariat with a relatively free 
hand in defining its relationship with Ncos and allowed it to become increasingly 
pro-active in its undertakings with civil society, as highlighted by the first Ministerial 
Conference of the WTO in Sin ga pore. 

3. Discussions on Nco Attendance at the Ministerial Conference in Singapore 

The guidelines only provided the Secretariat with a broad fi·amework for N co 
presence at the Ministerial Conference. Considerable work remained in order to achieve 
an effective and workable model for Nco involvement in Singapore that would also be 
acceptable to Members. The practical difficulties of hosting a mul titude of Ncos were 
compounded by Members of the consensus-driven WTO remaining sharply divided over 
Nco attendance and their role in the context of the meeting. 

Tt became increasingly apparent that a growing number of M embers were facing 
domestic pressure to ensure that Ncos would be allowed to play a role at the Singapore 
Ministerial Conference. In most of the informa! meetings of the General Council preparing 
for the Ministerial Conference, the issue ofNco attendance figuree! high on the agenda, 
sparking debate on the merits of inviting civil society to attend the conference, on the 
modalities for Nco attendance and the procedures for defining which NGOs would be 
invited. 

Members mandatee! the Secretariat to draw up a proposai for how representatives 
of civil society would be accommodated at the conference, which, for practical purposes, 
included close collaboration with the Singapore Mission to the WTO. Essentially, this 
proposa! focused on ensuring that Ncos could attend the Plenary sessions of the Ministerial 
Conference and wou]d have at their disposa! an Nco Centre with adequate facilities for 
organising their own meetings and workshops. The Secretariat's proposai for inviting 

'" The wording of Art. v:2 is repcated in the first paragraph of the guidelincs. Particularly important is the 
reference to organisations "concerned with mattcrs related to those of the WTo", which avoids any specifie definition 
of which NGOS may be consultcd. 
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Nco s to attend the conference in Singapore was specifically designed to ensure tlut on1y 
Ncos whose activities were "concerned with those of the WTO" would be considered.19 

T he proposai envisioned a procedure requiring Ncos to submit a w ritten request for 
registra ti on materials delineating their scope of work witlun the defitution of Article v:2. 
Following expiration of the deadline, the resulting list ofNGOs would be circtùated among 
Members for review and comment. After a period of two weeks, barring objections, 
registration forms would be forwarded to the Ncos. 

Members did not have to approve the Ncos to be invited and, in fact, the Chairman 
of the General Council specifically stated that there was no reason to take a formal decision 
on the matter.20 lnstead, Members were encotu-aged to consult informally with the Secretariat 
on specifie matters relating to the list of159 Ncos that had sub!1Utted registration requests. 
Consultations did take place short! y after the list of the Ncos was circLÙated, but instead of 
resulting in request~ for Nc;os to be ta ken off the list, the discussions focused on ensuring 
that ali Ncos bad submitted the required description of their activities. Although a number 
of the Ncos detailed activities in contentions areas surrounding preparations for the Ministerial 
Conference, ali 159 Ncos received registration forms.21 

Two other issues relating to the Nco presence at the conference were brought up 
during the informal consultations among Members: defining the status of Ncos at the 
Ministerial Conference and the danger of creating a precedent for Nco involvement in 
WTo meetings. 

Nco presence at the Ministerial Conference originally appeared on the General 
Coun cil meeting agenda as a sub- item of a proposai to grant international inter­
governmental orbranisations (Icos) observer status in Singapore.22 Some Members expressed 
concern that granting Ncos observer status would create the impression that these 
organisations could both participate and intervene at the meetin gs in Singapore. This 
discussion of semantics resulted in a concerted effort to replace the word "observe" with 
the more neutra! "attend" (emphasis added). 

Members also voiced concern that approving Nco presence in Singapore would set 
a precedent for fu ture meetings of the WTO. Members referred to provisions in the newly 
adopted guidelines for interaction with N cos to be pursued on an ad hoc basis rather 
than through a formal or institutionalised process. Therefore, it was decided that the issue 
of Nco attendance at the 1996 Ministerial Conference would not set a precedent for 

19 Admittedly, the majority ofNGOS can daim that their activitics are in some way rdated to trade liberalisation 
itself and/or the effccts of it. 

2° For further discussion on the position of Mcmbers on this issue, see the minutes of the meeting WT / GC/ 
M/ 13. 

21 The deadline for submission of Ntoo requests for rcgistration fonm was 1 October '1996. The announcement 
of tlùs deadline and the requiremen~ for applying was made in tl1e 11 th issue of tl1e WTO N ewsletter, FOCUS, on 27 
August 1996, in the Trade and Environment Press Release of26 August 1996 and on the WTo Web Site. At the close 
of business on 1 October, 118 requests had been reccived. Following the circulation of the list ofNGos tl1at had requcsted 
a registration form, Mcmbers dccided to e>..1:cnd the deadline to 15 October to acconunodate lare requcs~.ln to~'ll. 159 
reques~ werc received. 

22 Virtually every council or committee in the WTO has a roster of IGOs which have been granted observer 
status and as a consequence are invited to the forma! meetings where they may be invited to makc statements. 
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future conferences and that, for the Geneva event, Members would re-visit the issue 
" based on the experience from Singapore". 

The informai discussions among Members on how to accommodate civil society at the 
Sin ga pore Ministerial Conference did not address the issue ofhow to handle the actual accredita rion 
ofNcos in any detail. Hence, the rather awkward task of differentiating between those organisa­
tions which could be accredited and those which could not was left to the Secretariat. 

The approach ta ken to this task was a cautious one, partictùarly because determ.ining 
which Nco is truly represen tative and legitimate and w h.ich one is not remains 
controversial. In addition, engaging an investigation of who certain organisations represenc 
was (and is) beyond the resources of the Secretariat. I nstead, it was decided th at any 
"non-profit" orga1ùsation which could point to "activities rclated to those of the WTo" 
would be considered. The Secretariat received a large number of requests for application 
forms for the Ministerial Conference fi·om private companies and law firms. These 
comparues and firms were informed that in order to qualify for accreditation they would 
have to register through their respective industry association or professional grouping. 
This practice of accredi ting orùy "non- profit" organisations was also used for the Geneva 
Ministerial Conference. H owever, private entities have been invited to participate in 
some meetings, e.g. environ ment and trade facilitation symposia. Although the accredita rion 
process has been done so far on a case-by-case basis, there is little doubt that in the long 
run a more systematic approach wiU have to be developed. 

The above account demonstrates the importance of the guidelines in developing 
Nco-WTO relations and in guiding the process towards securing Nco attendance at the 
Singapore Ministerial Conference. More importantly, however, the account highlights 
the sensitive and controversial character of Nco presence at the tirne, and the caution 
WTO Members exercised in allowing representatives of civil society to play a role at the 
first Ministerial Conference. lt must be emphasised that these sorts of discussions never 
occurred in the GATT, and that the en tire concept ofNcos was still uncharted territory 
for many delegations and the Secretariat. Thus, it was almost inevitable that the initial 
steps were so timid and the process so slow. 

ln retrospect, the period from July to December 1996 was a rnilcstone in W To-Nco 
relations because the process of engaging w ith Ncos was m oved f01-ward significantly. 
Similarly, the significance of the process of confidence-building between the Secretariat 
and Member countries with respect to interpreting the guidelines and dealing with NGOs 
cannot be overstated. 

4. The Singapore Ministerial Conference 

Of the 159 N e os th at submitted requests to attend the Ministerial Conference, 108 
actually came to Singapore.23 Each accredited Nco was allowed a maximum of four 

2~ T he difference betwcen the NGos that rcceived registration for ms and those that actually came to Singaporc 
can, to a large degree, be explained by the considerable cost of sen ding a representative to Singapore for one week. 
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representatives and the total number of individuals reached 235.24 The faci li ties provided 
for Ncos by the government ofSingapore were of a quality that will be difficult to match 
in the future. T he Nco Cen tre was located in the Westin H otel, one block away from 
the Suntec Conference Centre where the week-long Minister ial Conference took place. 

Upon arriva! at the Nco Centre, registered Ncos were provided with a special green 
badge al lowing them access to the Plenary Sessions of the Ministerial Conference, the 
press a rea and the floor level of the Suntec Centre. The Nco Centre consisted of one 
large conference room and five smaller meeting rooms availablc for N c o meetings. The 
main conference room, with a seating capacity of approximately 250 persons, contained 
a computer facilities area (each Nco was given a separate e-mail account), a document 
distribution area and TV screens transmitting live from the plenary sessions. ln the Suntec 
Centre itself, two rooms were reserved for Ncos wishing to meet with delegations and 
an arca outside the room where the informa} meetings were held was reserved for Nco 
materials.25 Ncos were invited to participate in ail of the social events taking place du ring 
the Conference. 

Although some NGos considered the arrangements insufficient, the prevailing 
sentiment among Ncos was that the Singapore Conference marked a significant step 
towards acknowledging civil society. A special feature of the Conference contributed to 
this sentiment. A taskforce was created to deal with specifie problems and requests 
concerning Nco arrangements. T he group, which met early each morning, consisted of 
representatives from the different segments of civil society and a member of the WTO 
Secretariat. A part from serving a practical purpose, these meetings also came to symbolise 
the confidence-building process between Ncos and the WTO. The co-operative spirit 
of the Ne os aided the success of these meetings and the process of interaction eliminated 
sorne of the misunderstandings which had fi:ustrated communications between Ncos 
and the WTO Secretar iat. 

5. Symposia and the Geneva Ministerial C01iference 

Since Singapore, the WTO has continued to pursue interaction with Ncos. The 
WTO Secretariat has continued to organise Nco activities and Jaunch initiatives to 
develop a doser dialogue with civil society. The following discussion provides an overview 
of these activities and delineates the new set of initiatives announced by the Director­
General on 15 July 1998. 

24 Titis number is som~what misleading, insofar as a sign ificant numbcr of additional Nco representatives 
turned up at the N GO Centre requesting accreditation. These Ncos ag-Jin had ro demonstrate thar their activities 
were trade-relared and were subsequenrly accommodated with a white pass which secured access to the NGo Centre, 
but not to the Suntec Conference Centre. For an overview of the statistics on NGO attcndance ilt the Sin ga pore 
Ministerial Conferences, the reader may want to consult Annex B. 

25 NGos dicl not have direct access to this a rea, but Secretariat staff ensured chat su ch material was placed on 
the t\vo tables outside the meeting romns. 
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(a) Symposia 

The Tradc and Environ ment Division pioneered the concept of issue-specifie Nco 
symposia as carly as June 1994. These symposia were designed to broaden and improve 
the dialogue between the WTO (in 1994 the GATI) and NGos on the relationship between 
international trade, environmental policies and sustainable development. Although the 
symposia in 1994 and 1997 were both successftù insofar as they specifically sought input 
from Ncos, interest among Members was only moderate. Ncos argued that although 
the exercise of exchanging views with the WTO Secretariat had been useful, the discus­
sions would only be fi·uitful if Member governments were present and participated in 
the dialogue. 

In late September 1997, a two-day joint WTO-United Nations Conference on Trade 
and Development (UNCTAD) Nco Symposium on Trade-Related Issues Affecting Least­
D eveloped Countries was held in Geneva. The timing of this symposium was of particular 
importance because the High-Level Meeting (HLM) for Least-developed Countries was 
planned to take place t:wo weeks later. In defining the framework for the Symposium, 
the first priority was to ensure the participation ofNcos from as many least- developed 
countries (LDCs) as possible. To achieve this goal, a specifie portion of the HLM budget 
was allotted to finance the attendance ofLDC Ncos. The Symposium was attended by 
approximately 34 N cos, the majority from LDcs, and a consistent presence of severa! 
Member countries. 

To maximise Nco-WTO Member interaction, the Nco Symposium was designed 
to rnirror the agenda of the Thematic Roundtables of the HLM, i.e. capacity-building 
and encouraging investment in LDCs. The conclusions and recommendations of the Nco 
proceedings were then forwarded to the HLM as an official WTO document. In the end, 
the two Chairpcrsons of the NGo Symposium were invited back to Geneva for the HLM 
to present thcse conclusions directly. The official submission of the Nco reconunenda­
tions to the HLM, as weil as the direct Nco intervention at the meeting, signified a new 
level of N co involvement in the multilateral trading system. 

The Trade and Environment Symposium in March 1998 marks another significant 
improvement in NGO-W TO relations. First, the list of invitees for the Symposium includcd 
over 150 individuals from environment and developmcnt NGos, private corporations and 
acadcmia-reflecting the widening seo pc of the trade and environ ment debate. Second, 
more than 60 individuals from Member countries participated in the two days of panel 
discussions. Third, the presence of the heads of the WTO, UNCTAD and UNEP on the 
opening day of the Symposium highlighted th at the trade and <::nviro1m1ent debate crosses 
not only national, but also institutional boundaries.26 

In March 1998, the WTO Secretariat also hosted a Symposium on Trade Facilitation, 
including a large number of Ncos and representatives from large corporations. The 

26 A full report on the Symposium was done by the lnternationallnstitutc for Sustainablc Developmcnt (TISD) 
and is availablc from their Web page on the Internet (http: / /www.iisd.ca). 
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objective of this Symposium was to help identify the areas where traders face obstacles 
when moving goods across borders. To this extent, the event provided a direct interface 
between the practicallevel (traders) and the trade policy leve! (officiais in capitals and 
Geneva). 

These examples illustrate the evolving relationship between civil society and the 
WTO, highlighting the increased presence of Ne os at WTO meetings. NGO symposia 
have become more frequent within the WTO and future activities are being organised 
by the WTO Secretariat. 

(b) The Geneva Ministerial Coriferel1ce 

The evolving relationship between the WTO and NGOs, as weil as the growing 
interest of civil society in the work of the WTo, is also highlighted by an account of the 
May 1998 Geneva Ministerial Conference and 50th Year Celebration of the multilateral 
trading system. 

As in Singapore, the N GOs represented a broad cross-section of environ mental, 
devclopment, business, consumer, labour and farm interests.27 The same application 
procedures used for Singapore were applied for the Geneva event, yet this time not a 
single Member of the WTO approached the Secretariat for consultation on the list of 
NGos requesting registration materials. 

Of the 152 NGos that registcred to attend the Plenary Sessions in Ge neva, 28 128 
NGos, comprised of 362 representatives, actually attended the Conference at the Palais 
des Nations. The facilities provided for Ncos, including an NGo Centre, meeting rooms 
and computer facili ties, were similar to those in Singapore, yet a number of arrange­
ments for Ncos marked a significant improvemcnt over the last conference. Most 
importantly, Nco facilities were housed in the same building as the Ministerial Conference 
itseif, providing representatives of civil society with improvcd access to delegates.29 

In addition , Nc;os were allocated tables near the official document distribution desk 
to make prin ted materials available to interested parties . Finall y, for the Plenary 
Sessions of the Ministerial Co nference and the 50th Year Celebration a special 
Nc;o Gallety with 50 seats was rescrved in the General Assembly H all. These seats werc 
allocated on a first- come, first-served basis and those Ncos that did not receive a seat in 
the gallery had access to a live transmission of the proceedings broadcast on thrce TV 
monitors. 

As in Singapore, the Director-Gencral addressed Ne os on the open.ing day of the 
Conference. Throughout the three-day event, NGos were briefed regularly by the WTO 

27 For a comparative overview of the sratistics on NGO attendance at the two M inisterial Conferences, sec 
Annex B. 

2" Each N Go was allowed to regis ter a maximum of four representatives. ln the context of a Min.isterial 
Conference it is a iso worth no ting th at for the Gencva event the number of Nc;o represent:ltives outnumbered 
mcmbers of the media by a very large margin. 

29 Despite these improvements over Singapore, the logistics of the Palais des Nations unforrunately made it 
impossible to chmer aU the NGo meeting room., in one pl:1ce. 
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Secretariat on the progress of the informai working sessions30-an improvement on 
Singapore. NGOs welcomed the briefings as a genuine sign of commitment to ensure 
transparency and as acknowledgement of the importance of civil society. 

Despite overall praise for the Secretariat's efforts to accommoda te civil society, sorne 
groups criticised N GO exclusion fi:om informai working sessions, the logistical difficulties 
of fmding the various meeting rooms in the Palais des Nations and the very tight security 
at the Conference. Outside the official event itself, a number of demonstrations agai nst 
the WTo and globalisation took place. These demonstrations, organised by a relativcly 
large, but loose coalition of international Ne os and local squatters, succeeded in capturing 
some headlines due to the violence and extensive property damage which ensued. 
However, the overall impression left by th e Geneva Ministerial Conference and the 
attendance ofNcos was positive and confirmed that this relationship continues to mature. 

( c) Lessons from the past 

In an effort to maintain and further develop a constructive dialogue with civil society, 
the WTo Secretariat expends great energy in continuously assessing the value of the 
various initiatives for ali involved parties. The authors' evaluation bas relied extensively 
on the constructive input of Ncos. A number of useful conclusions can be drawn from 
this review and it is possible to offer recommendations as a result. 

First, large symposia often produce equally large frustrations, as NGOs with different 
agendas compete for "air time". Thisjockeying for position among Ncos result~ in poorly 
focused discussions, general conclusions and the unfortunatc impression that the Nco 
approach to the debate sometimes Jacks innovation. 

Second, and perhaps the logical extension of the above, issue-specifie symposia with 
limited agendas as weil as fewer participants are more likely to produce constructive results. 
The Nco Symposium prior to the H LM is the best example. The attempt to place NGo 
symposia back- to-back with meetings of the Committee on Trade and Environment is 
a timid, albeit fairly controversial, step.31 

Third, the participation of Member governments in Nco symposia remains crucial 
for such events to be useful. The idea of an arms-length NGO symposium as a purely 
political exercise will not achieve optimum results and holds the potential for backfiring. 

Solving the above conundrum is complicated by the WTO Secretariat's small size 
and limited resources. Th e Secretariat does not have a separate budget for organising 
Nco symposia, relying entirely on donations from Member countries. In addition, the 
prospect of an increasing number of issue-specifie Nco events is a da un ting challenge 
for a small Secretariat. 

30 Thcse working sessions on implementation of existing WTo agreements and the future work of the multilateral 
tradinp system took place at the WTo headquarters located near the United Nations. 

3 ln September 1998 the Trade and Environment Division held a regional symposium for Latin American 
govenm1ent officiais in Santiago, Chile. Back-to-back with this meeting, and ming the same facilities, an Nco seminar 
was organised, bringing together the governmcnt representatives and a large number of environmental N Gos. Another 
such WTO symposium followed by an NGo seminar will take place in Harare in Febmary 1999. 
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The solution probably lies somewherc in the middle, i.e. large Nco events with 
short introductory plenary sessions followed by "break-oŒ" into smaller fora. Finding a 
more appropriate and perhaps creative formula for productive Nco events is one of the 
issues currently discussed in the WTO Secretariat, and this is certainly an area where input 
from Ncos would be welcomed. ln any event, defining what is to be achicved by hosting 
an Nco event remains the key issue when dcciding on the format. 

The experiences from two Ministerial Conferences with N co attendance should 
also serve as the basis for reflections on how to better accommodate civil society at the 
tlurd Minister ial Conference of the WTO to be held in the United States in late 1999. 

C. NEW INITIATIVES 

Since 1996 the External Relations Division of the WTO Secretariat has servcd as· 
the overall fo cal point for Ncos and has been in charge of developing what could be 
labelled as a systenuc approach to the interaction with civil society.32 Although the process 
of developing a coherent and active approach to improving the dialogue with Ncos has 
been slow, the increased attention given to this issue is perhaps best illustrated by a number 
of new initiatives announced by the Director-General during the General Council meeting 
on 15July 1998. 

The announcement of these initiatives to enhance the dialogue with civil society 
should, to a certain extent, be seen in the context of the calls for greater transparency 
made by a number of Ministers and Heads ofState at the Geneva Ministcrial Conference 
and 50th Year Celebration. Thcrc is little doubt that these public statements provided 
the Secretariat with the necessary backing for moving ahead w ith the interpretation of 
the guidelines on relations with Ncos.33 

Immediately following the Geneva event, the Director-General created a taskforcc 
to deal with the issue ofhow to improve the dialogue with civil society. This taskforce, 
chaired by the Director- General himself, met twice during the month of june to discuss 
and propose a number of Secretariat initiatives which, although still witlun the guidelines, 
would respond to the calls for greater transparency. 

The first of the initiatives announced the begimung of rcgular briefings by the WTO 
Secretariat for Ncos on specifie meetings. The decision to comm ence briefmgs for N cos 
was basee! on a genuine wish to incrcase transparency and to counter the fi·equently voiced 
criticisrn of excessive secrecy, but a number of other considerations also played a role. 

First, previously, briefings were only given to the media and Ncos without press 
credentials were unable to attend such briefings. Therefore, Ncos were most often left to 

32 Of course, othcr divisions in the WTO Secretariat work directly with Ncos and maintain their own day-to-day 
contact with rcprcscn tatives of civil society. 

33 Another significant example of political backing for cnhancing the dialogue with civil society can be fou nd 
in tl1e Cha.ir's Statement from the Quadrilateral Tradc Ministcrs' Meeting in Toronto fi-om 30 April to 2 May 1997, 
which calls for the Director-Ceneral to "consult with Members regarding appropriate means for encouraging informa] 
dialogue between W TO working groups and committees and business, non-governmental organisations and other 
interested parties ... ". 
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use theil· individual contacts to Member delegations, WTO Secretariat and/ or read the papers. 
Second, as press briefings made the information public anyway, there was little logic in 
delaying it for others. Third, fi·om a pure efficiency point of vicw, briefing a room full of 
Ncos at the same time, as opposed to answering individual phone caUs, makes sense for a 
small Secretariat like tint of the WTO. Fourtl1, almough me conventional wisdom has been 
that Ncos generally do not face the deadlines of the media and, merefore, do not need the 
information as rapidly, there appears to be a growing convergence in this area. Many NGOs 
produce weekly newsletters wbich are distributed electronically ta constituencies and members 
worldwide and, thus, timely information is becoming increasingly important to them. 

The inaugural briefing by the WTO Secretariat for Ncos was held on 28 September 
1998 with more than 20 Geneva-based Ncos present.34 

Another of the initiatives announced by the Director-General concerns the 
compilation and circulation to WTO Members of a monthly list ofNGO position pa pers 
received by the Secretariat. If M embers wish to consult the material in more detail, they 
may contact the Secretariat to obtain a copy. As the Secretariat receives a substantial 
numbcr ofNGO publications, brochures, newsletters, etc. every week, only position papers 
which relate to the activities of the WTO will be included on the list. 

Since late O ctober 1998, a special N co section on the W TO Web Site has been in 
place. This section holds specifie information for civil society, e.g. records and statistics 
from past NGO events organised by the WTO Secretariat in announcements of registration 
deadlines for ministerh l meetings, etc. ln addition, the monthly list of NGO position pa pers 
received by the Secretariat and circulated to Members will be featured on the NGO Web Site. 

Finally, the Director-General announced the first of a series of meetings with 
representatives of civil society to discuss how to further enhance the dialogue and 
improve relations. In the past, Director-General Ruggiero has met with individual 
Ncos on a regular basis and he remains committed to continue this practice. However, 
the new initiative addresses the more funda mental problem of how to develop the 
most constructive and effi cient mechanism for dealing w ith Ncos. 

ln this endeavour, the Secretariat needs the input and ideas fi:om the broadest possible 
group of Ncos and to this effect the Director-General met with representatives of the 
environment, development, consumer, business and labour groups on 17 July and again 
on 5 November 1998. The Director-General has expressed a strong w ish to meet with 
more Ncos in the near future. 

lt is still too early to say w hat this process willlead to, but one significant objective 
of su ch informalmeetings, apart from the confidence-building, is to establish an overall 
framework within which WTO-NGO relations can continue to evolve. There is little 
doubt that the new initiatives have opened a window of opportunity to further explore 
ways in which consultation can take place, but much will also depend on the ability of 
Ncos to come up with a common position on how to proceed. 

34 The NGo briefings are open to ail Nt:os "conœrncd with matters related to those of the WTo" and take 
place in rooms providcd by the International Centre for Tradc and Sustainable Development (I<:TSD). 
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Although the WTO has been criticised for lacking transparency and operating in 
"secrecy", the WTO Agreement contains multiple notification, publication and transparency 
requirements. Most documents are issued as unrestricted under the Decision on 
Derestriction, discussed below. T hese provisions ens ure a modera te leve] of transparency 
ofWTO and Member country decisions and measures. 

As the GATT was, and the WTo is, a contract between countries, these obligations 
are addressed to Member countries and ali Members are given the right to request 
compliance with these obligations. Priva te citizens cannot challenge the validity of any 
publication or notification, or the lack thereof. Because of the rea ch of the varions W TO 
obligations and their impacts on non-governmental entities, some agreements do address 
requests by "any interested party" and obligate information to be provided upon request. 

The following section identifies the existing transparency provisions of the WTO 
agreements operating at the domestic publication and WTO notifications levcls. 

A. DOMESTIC PUBLICATION 

The basic provision of the GATT on transparency is Article x. The first paragraph 
obligates Members to publish promptly any measures (laws, regulations,j udicial decisions, 
etc.) relating to GATT matters, as weil as any international agreement affecting international 
trade policy, to allow government and trading entities to become familiar with them. 

" Publication 1md Administmtionl!fTI·ade Regulations 

1. Laws, rcgulations,juclicial decisions and administrative rulings of general application, made 
effective by any contracting party, pertaining to the classification or the valuation of products fo r 
customs purposcs, or to rates of duty, taxes or other charges, o r to requiremcnts, restricti ons o r 
prohibitions o n imports or exports or on the transfcr of payments therefor, or affecting their sale, 
distr ibution, transportation, insurance, warehousing inspection, exhibition, processing, mixing or 
other use, shnll be pHblished prompt/y in such a mmmer as to ennble govemments and traders to becon re 
acquainted with the1 11. Agreements affecting international trade policy which arc in force betwecn 
the government o r a governmental agency of any contracting party and the govcrnment or 
governmental agency of any other contracting party shall also be published. The provisions of this 
paragraph shall not require any contracting party to disclose conjidential information which would 
impede law enforcement or o therwise be contrary to the public interest or would prejudice the 
legitima te conun ercial intcrests of particular enterprises, public or priva te." 

T his paragraph in Article x of the GATT has been interpreted by a fcw GATT panels, 
and the WTO panel, and Appellate Body to mean the following. 

- Su ch measures do not have to be published bifore their entry into fo rce, as no time-limit or 
delay between publication and entry into force of the measure is spccified therei.n.35 

35 EEC.~Restrictiolls 011 lmports of Dessert Apples, Comp/ni111 by Chile, BlSD 36S/33, para. 12.29; EEC- Restrictiolls 
0/1 lmports of Apples, Complni11ts by the U11i1ed Stntes, BlSD 36$/ 135, para. 5.20-5.23; and Cn11ndn-lmport, Dislrib11tioll 
n11d Snle of Certni11 Alcoholic Dri11ks by Provi11cinl Mnrketi11g Age11cies, BISD 39S, para. 5.34. 
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However, the use of a "back-dated" measure is prohibited by such a provision .36 

- As Article x:l deals with measures of general application, neither specifie quotas 
allocated nor licenses issued to a specifie company or applied to a specifie shipment 
have to be published.J7 However, administrative rulings in individual cases 
establishing or revising principles or cri teria applicable in future cases ought to 
be published.J8 In any case, Article x does not relate to the substantive content of 
the measure, but only toits publication.:w 

By exception, Paragraph 2 of Article x prohibits the entry into force of certain 
limited regulations before publication: 

"2. No measure of general application ta ken by any contracting party effecting an advance in a 
rate of ducy or other charge on imports under an established and unifo rm practice, or imposing 
a new o r more burdensome requirement, restriction or prohibition on imports, or on the transfer 
of payments thercfor, shall be enforced before su ch measure bas bcen officially published." 

Some of the WTO multilateral trade agreement~ cross-reference provisions of Article x 
of GATT, such as Article 6 of the Agreement on Trade-Related Investment Measures (Th !MS): 

"Tmnspareucy 

1. Members reaffir m, with respect to TRIMS, their commitment to obligations on t ransparency 
and n otificatio n in Article x of G ATT 1994 .... 

3. Each Mernbert shall accord sympathetic consideration to requests for information, and afford 
adequate opportunicy for consultation, on any matter arising from this Agreement raised by another 
M ember .... " 

Article 12 of the Agreement on the Interpretation of Article VII of the GATT 1994 
("Customs Valuation Agreement") provides: 

"Laws, regulations,judicial decisions and administrative rulings o f general application giving eŒect 
to this Agreem ent shall be published in conformicy w ith Article x of G ATI 1994 by the country 
of impor tation concerned." 

The Import Licensing Agreement uses the same wordjng as Article X and refers to 
the rights of traders to be acquainted w ith the supplied information.40 However, the 

36 fico--Restrictious ou l111ports <if Applcs, Coutplaiut.< by the Uuited States, os note 35, above. 
37 fiC-lvfrnsures A.ffecting the l111portariou <![Certai11 Po11/try Products, WT/DS69/AB/R, paras 113-114. 
3

" japau-Meas11res A.ffecti11g CoiiSII/1/CI' Phoroxmpllic Fi1111 mu/ Paper, WT /DS44/R, para. 1 0.3H8. 
39 EC-lvfeas11res Affect ill,~ tite Twporratio11 <if Certai11 Poulrry Prod11cts, WT / DS69/ AB/R, para. 115, refcrring co 

EC-Ref(iwe for the /wporlatimt, Sale and Distrib11tÎo11 of Bauaua.<, WT / DS27 1 AD/ R , para. 200. 
40 Art. 1.4 reads as follows: 

"(a) The ru les and aU information concerning procedures for the submission of applications, including 
che eligibilicy of persons, ftrms and institutions co make such applications, the adnùnistrativc body(ies) to 
be approached, and the lises of produccs subjecc to che licensing requirement shall be published, in che 
sources notified to che Comm.ittee on Import L.icensing providcd for in Article 4 (referrcd to in this 
Agreement as 'the Comnuttee'), in such a manner as to enable government~ and traders to become 
acquainted wich them. Such publication shall take place, whenevcr practicable, 21 days prior to the effective 
date of the J'equirement but in ali events not lat er than su ch effective date. Any exception, derogations or 
changes in or from the ru les concerning licensing procedures or the list of products subject to import 
licensing shaU also be publishcd in the samc manner and within the same time periods as spccificd above." 
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agreement limits the right to obtain further information on the adm.inistration of quotas 
to Members. 41 

Article III of the GATS imposes domestic notification obligations of alllaws, regula-
tions and international agreements that may affect the operation of the GATS: 

"1. Each Member shall publish promptly and, except in emergency situations, at the latest by 
the ti me of tb.eir entry into force, aU relevant measures of general application which pertain to o r 
affect the operation of this Agreement. International agreements pertai ning to or affecting trade 
in services to which a Member is a signatory shall also be published. 

2. Where publication as referred to in paragraph 1 is not practicable, such information shall be 
made otherwise publicly available." 

Some WTO agreements recognise the legitima te rights of persons outside the 
government to request and obtain information on these publications. These individuals 
are defined as "interested parties". The Agreement on Tech ni cal Barri ers to Trade (TBT 
Agreement) provides for such a notification requirement in order to ensure that any 
"interested party" be adequately informed: 

"2.9 Whenever a relevant international standard does not exist or the technical content of a 
proposed tcchnical regulation is not in accordance with the technical content of relevant 
international standards, and if the technical regulation may have a signiftcant effect on tradc of 
other Members, Members shall: 
2.9.1 publish a notice in a publication at an early appropriate stage, in such a manner asto enable 
interested parties in other J\lfembers to become acquainted with it, that they propose to introduce a 
particular technical regulation; . ... " 

It is interesting to note that Annex B of the Agreement on Sanitary and Phytosanitary 
Measures (SPS Agreement) contains a similar notification obligation, but refers only to 
the interests of M embers in being well-informed. It also imposes a reasonable period of 
time between publication and the entry into force of any SPs measure. 

"P~tblication qf regulatiOI'IS 

1. Members shall ensure that ali sanitaty and phytosanitary regulations which have been adopted 
are published promptly in such a manner as to enable intercsted l\IIembers to become acquainted with 
tlmn. 

2. Except in urgent circumstances, Members shall allow a reasonable interval between the 
publication of a sanitary or phytosan.itary regulation and its entry into force in orcier to allow tune 
for producers in exporting M embers, and particularly in developing country Members, to adapt 
their products and methods of production to the requirements of the importing Member." 

Article 63 of the TRIPS Agreement imposes a publication obligation wider than that 
envisaged in Article x of the GATT for ensuring that rights-holders are adequately 
informed: 

41 Art. 3.5 rcads as follows: 

"(a) Members shall provide, upon the requcst of any Member having an imerest in the trade in the product 
concerned, ali relevant information concerning: (i) the administr>~tion of the restrictions; (ii) the import 
licences granted over a recent period; (iii) the distribution of such licences among supplying countries; 
(iv) whcrc practicable, import statistics (i.e. value and/or volume) with respect to the products subject to 
import liccnsing. Dcvcloping country Members would not be expected to take additional administrative 
or financial burdcns on this account; ... . " 
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" 1. Laws and regulations, and final j udicial decisions an d administrative rulings of 
general application, made effective by a Member pertaining to the subject-matter of this 
Agreement (the availability, scope, acquisition, enforcement and prevention of the abuse of 
intellectual property r ights) shall be published, or where such publication is not practicable 
made publicly available, in a national language, in such a manne r asto enable govcrnments and 
right-holders to become acquainted w ith them. Agreements concerning the subj ect-matter of 
this Agreement w hich are in force between the governrnent o r a governmental agency of a 
Member and the government or a governmental agency of another Member shall also be 
published .... 

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential information 
which would impede law enforcement or otherwise be contrary to the public interest or would 
prejudice the legitimate commercial interests of par ticular enterprises, public or priva te." 

T he Agreement on Safeguards in Article 3, the Agreement on Subsidies and 
Countervailing Measures (SeM Agreement) in Article 22 and the Agreement on the 
Application of Article VI (Dumping Agreement) in Article 12 ali provide for domestic 
notification of any measure through which an investigation is initiated and which may 
result in an import remedy measure. For instance, Article 12 of the Dumping Agreement 
provides: 

"When the authorities are satisfied that there is sufficient evidence to justify the initiation of an 
anti-dumping investigation pursuant to Article 5, tl1e Member or Members the products of which 
are subject to such inve~tigation and ailier interested parties known to the investigating authorities 
to have an interest therein shall be notified and a public notice shall be given." 

Article 12 of the Dumping Agreement imposes fai rly detailed requirements on the 
contents and the explanation to be provided in these public notifications. Article 22 of 
the SeM Agreement con tains similar obligations. Article 3 of the Safeguards Agreement, 
although requiring Jess detailed information, goes further in imposing a "public interest" 
investigation. This type of participation of interest groups in the domestic process is fi.mher 
discussed in section IV, 2 below. 

The Agreement on Preshipment Inspection (PSI Agreement) also provides for 
notification and transparency requirements. The purpose of the PSI is to establish a system 
of disciplines for private inspection companies hi red by importing countries to examine 
whether i.mported goods respect their domestic standards and other regulatory require­
ments. The Psi Agreement requires Members usi.ng presh.ipment companies to maintain 
transparent activities. 

"Trnnspnreucy 

S. User Members shall ensure that presh.ipment inspection activities are conducted in a transparent 
1nanner. 

6. User Members shaH ensure that, wh en initia li y contacted by exporters, preshipment inspection 
entities provide to the exporters a list of ali the information wh.ich is necessary for the exporters 
to comply with inspection requirements .... 
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8. User Members shall publish promptly ali applicable laws and regulations relating to preshipment 
inspection activities in such a manner as to enable other governments and traders to become 
acquainted with them."42 

The Agreement on Trade Policy Review Mechanism (TPRM), which introduced 
trade policy review to the international trade system, contains an explicit transparency 
po licy statement in Section B: 

"Dornes tic tmmparency 

Members recognise the inherent value of domestic transparency of government decision-making 
on trade policy matters for both Members' economies and the multilateral trading system, and 
agree to encourage and promote greater transparency within their own systems, acknowledging 
that the implementation of domestic transparency must be on a voluntary basis and take account 
of each Member's legal and political systems." 

Therefore, the various W TO agreements contain provisions obligating Members to 
have domestic systems of access to information on laws, regulations and other measures 
rel a ting to WTO matters. Wh en there is reference to "any interested party", any citizen 
subrnitting a request for information on WTO-related laws or regulations should be 
granted information pertinent to the request. The limited rights of NGos to challenge 
compliance with these domestic publication obligations, both domestically and in the 
WTO forum, is discussed in further detail below. 

B. NOTIFICATIONS TO THE WTO 

1. Obligation to Not[fy the WTO of Laws, Regulations and other Measures 

Generally, Members are required to notify other Members through the WTO 
Secretariat of ali laws and regulations of general application43 concerned with WTO matters. 
This includes ali actions and m easures covered by the WTO provisions, especially those 
actions affecting the rights of o ther Members, and obligates Members to provide due 
consideration to requests by other Members for information on such regulations. This 
obligation, which binds only M ember govcrnments, ensures transparency at two levels: 
first, domestically, individuals and other members of civil society may have access to their 
own government documents and pa pers notified to WTO if the domestic system allows 
for such procedure;44 second, at the WTO level, most documents notified to the WTO are 
circuJated to ali Members, are accessible to anyone who request a copy and, since the adoption 
of the Decision on Derestriction discussed below, are posted on the WTo Web Site. 

The GATT 194 7 contained many notification requirements for me as ures of general 

42 Un der the Psi Agreement exporting Members are also subject to the same publication requirements. Art. 
3.2 of the Psi Agreement st;~tes: "Exporter M embers shall publish promptly ali applicable laws and regulations rcl>~ting 
to preshiptncnt inspection activitics in such a nunncr as to ena bl e othcr govcnuncnts and traders to bccon1c 
acquaintcd with them." 

"' Mcmbers are also obliged to notifY any specijic meas11re that affect matters covered by WTo provisions. 
44 For instance, in the United Sates, the government is obliged to rnake available to the public most of its 

position papers and other submissions to WTO bodie$. 
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application , such as those mentioned in Articles 11:6(b) for modification of schedules, 
XJI:4 and XVlll:12 for balance of payment problems, xv:8 for exchange restrictions reports, 
XVI:l for subsidies, and xxrv:7 for regional arrangements. 45 Additional notification 
requirements, such as those for the export of domestically prohibited goods or for any 
protective measures affecting imports fi·om less devcloped countries, existed in the provi­
sions oflegal instruments under the GATT 194 7. 46 T he notifications to the GATT and 
now to the WTO oflaws and measures of general application are parallel to the domestic 
publication obligation contained in Article x of the GATT. 

The general obligation to notify specifie measures affecting the operation of the GATT 

bas its genesis in the Tokyo Round D ecision of the Contracting Parties, whereby any 
measure affecting the rights of another country had to be notified prior to its entry into 
force. The Understanding Regarding Notification, Consultation, Dispute Settlement and 
Surveillance states: 

"1. The CONTRACTING PARTIES reaffirm their adherence to the basic GATT mechanism 
for the management of disputes based on Articles XXII and XXIII.l With a view to improving and 
refining the GATT mechanism, the CONTRACTING PARTIES agree as follows: 

Notification 

2. Contracting parties reaffirm their commitment to existing obligations under the General 
Agreement regarding publication and notification. 

3. Contracting parties moreover undertake, to the maximum extent possible, to notify the 
CONTRACTING PAI~TIES oftheir adoption <!ltmde 111easures affecting tlle operation ciftlle General 
Agree111ent, it being understood that such notification would ofitselfbe without prejudice to views 
on the consistency of measures with or tbeir relevance to rights and obligations under the General 
Agreement. Contracting parties should endeavour to notii)r such measures i11 advm1ce if implementation. 
In other cases, where prior notification has not been possible, such measures should be notified 
prompt! y ex post facto. Contracting parties which have reason to be lieve that su ch trade measures 
have bcen adopted by another contracting party 111ay seek itifomtatioll on Sllclt tneaSIIres bilateral/y, 
from the contracting party concem ed."47 

The notification requirement is inscribed into the "GATT mechanism" following a 
stated reaffirmation of the importance of the GATT dispute settlement mechanism. The 
two component~ are inextricably linked. T his principle is contained in the Marrakesh 
Decision on Notification Procedures in a more elaborated for m: 

!VIe/libers, 

Desiriug to improve the operation of notification procedures under the Agreement Establishing 
the World Trade Organization (hereinafter referred to as the 'WTO Agreement'), and thereby to 
contribute to the transparcncy of Members' tradc policies and to the effectiveness of surveillance 
arrangements establishcd to that end; 

45 For an exhaustible list of the notification requirements umler the GATI 1947, consult the Secretariat Document 
G/NOP lW /2/R ev. l. 

46 As note 45, ahovc. 
47 Decision of the CONTR.ACTING PARTIES adopted on 28 Novemhcr 1979 (L/4907). 
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Agree as follows: 

l . General obligation to IIOtffy 

Members affirm their commitment to obligations under the Multilateral Trade Agreements and, 
where applicable, the Plurilateral Trade Agreement~. regarding publication and notification. 

Members recall their undertaki ngs set ou t in the Understanding R cgarding Notification, 
Consultation, Dispute Settlement and Surveillance adopted on 28 November 1979 (BISD 26S/210). 
With regard to their undertak.ing therei.n to notify, to the maximum extent possible, their adoption 
of trade measures affecting the operation of GATT 1994, su ch notification itself being without 
prej udice to views on the consistency of mcasures with or their relcvance to rights and obliga­
tions under the Multilateral Trade Agreements and, where applicable, the Plurilateral Trade Agree­
ments, M cmbers agree to be gu ided, as appropriate, by the annexed list of mcasures. Members 
thercfore agree thal the introduction or modification of snell 111easures is subject to the notification 
requiremenl~ of the 1979 Understanding. 

Il. Central registry of notifications 

A central registry of notiftcations shall be established undcr the responsibility of the Secretariat. ... 

Information in the central registry regarding individualnotifications shall be made available on 
request to any Member entided to receive the noti.ftcation concerned .... " 

This decision led to the creation of a central registry of ali notifications and the 
creation of a working group to improve the system of notification requiremcnts imposed 
on Members. This system has been criticised, as only representatives of M ember countries 
can consult the registry. The notification requirements developcd by the working group 
have also been criticised as extremely burdensome, especially for developing countries. 48 

lt should be noted, howcver, that often most measures are notified after they have 
been enacted, which rcduces the latitude of ether M embers, and certainly that of 
non-governmental interest groups, to influence the decision-making proccss relating to 
these measures. H owever, as detailed below, some WTO agreements49 explicitly obligatc 
Mcmbers to no tify certain actions and mcasures first domestically, and to the WTO 

Secretariat, before their implementation. Some of thcse WTO provisions also oblige 
Members to consult with intcrested parties. 

2. Notification. Reqt-rirements Contained in the w·ro Multilateral1i·ade A,rtreemen.ts 

The various WTO agreements refer to three types of notifications requirements: 
annual, regular and one-timc-only. U nder the Annex lA agreements (on trade in goods) 
alone, there are 175 notification requirements. Some agreements require a one-time 
notification of regulations or laws in place at the cutry into force of the WTO, to be 

•IR T his working group issucd its report on 7 October 199(,. lt can be consultcd as Secretariat document 
G/L/1 12. 

49 Su ch as the TnT Agreement and some of the tm de remedy agreements, î.e. Ùle SeM Agreement, the Dumping 
Agreement and the Safeguard Agreement. 
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followed on an ad hoc basis by notification of changes in thesc regulations and laws. There 
are also 106 ad hoc notification requircm ents, obligating M e mbers to submit notification 
only if a specifie action is takcn. There are also 43 "one-time-only" notification require­

ments, most of which relate to the implementatio n o f the agreement<; and were due in 

1995 or on a Member's accession. Thcre are also 26 regular, periodic notification require­
ments w hich consist of 17 an nual n otificatio ns, three semi-annual, three b iennial and 

three trie nnial notification requirem ents. 
For example the Agreement on Agriculture envisages seven annual n o tification 

requirements that relate to: 
- tariff and other quota commitments; 

- special safeguard provisions; 
- total aggregate measurement of support; 

- export subsidy, budgetary outlay and quantity reduction commitments; 
- total cxports in the contcxt of export subsidy conumtmcnts; 
- total food aid in th e context of export subsidy comrnitments; and 

- actions taken under the Decision on Mcasures Concerning the Possible N egative 

Effects of the Reform Programme on Least-Developed and Net-food lmporting 

D eveloping C ountries. 
The SeM Agreem e nt contains various notification requirements, including th e 

obligation to notify, in ad vance of its implementation, non- actionable subsidies (Article 
8.3 of the SeM Agreemcnt).50 Anothcr set of examples concerns the requirements u nder. 

the TuT Agreement: 

"At !east once cvery six momhs, the stancbrdising body shall publish a work programme comaining 
its name and address, the standards it is currently preparing and the standards which it has adopted 
in the preccding period ... no la ter than at the time of publication of its work programme, the 
standarclising body shall notity the existence thercofto the Iso/ lEe Information Centre in Geneva."51 

The T R IPS Agreement and the GATS also contain extensive notification require-
ments which, together with the application of the Decision on Derestr iction, ens ure 

transparency vis-à-11is oth er M embers and vis-à-vis the public in general. 

(a) The possibility of cross-l!ot!fication 

Anothcr feature of the W TO notificatio n requireme nts under th e various WTo 
m ultilateral trade agreements is the opportuni ty for cross-notification, w hereby a Member 

notifies the WTo o f a measure not n o tified by its originating Member. T his process 

ensures fur ther transp are ncy and forces the o riginating Member to justify its position 
regarding such a cross-notified measure. For instance under Article lll:S of the GATS: 

50 1 t is intcrcsting to note th at the SeM eommittee adopted a decision on 22 Fcbruary 1995 (beforc the 
General eouncil's Decision on Derestriction adopted on 1!ljuly 1\196), thar ail notifications of national SeM legislation 
would be made public, i.e. would be circulated as derestricted. Sec Minutes of the SeM eonunittce, G/ScM/M/1, 
paras 40-59. Sinùlar decisions were ta ken by the ADP eonmùttee for Antidumping Legislation, G/ ADP/ M/ 1, paras 
37-39 and by the SG Comnlittcc for the Safeguard Legislation, G/SG/M/1, paras 37- 38. 

51 Annex 3, para. G) of the TBT Agreement. For an exhaustive list of notification rcquiremcnts undcr the 
Anne x 1 A Agreement, sec Secretariat Documents G/NOP lW /5 and G/N OP /W / 14. 
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"5. Any Mcmbcr may notifY to the Council for Trade in Services any mcasurc, taken by any 
other Membcr, which it considers affects the operation of this Agreement." 

Similar cross-notifications rights exist under the Agreement for Textiles and 
Clothing,52 the SeM Agreement, 53 and the Tmport Licensing Agreement. 54 

(b) R equest for iriformation and "enquiry points" 

The right to request information flows fi·om the obligation of domestic publication. 
Sorne agreements, such as the TBT Agreement and the GATS, also contain obligations 
on Members to maintain "enquiry points" where any Member, and in some cases any 
"interested party", can request information on any law, regulation or measure in place 
domestically. For instance, Article 10 of the TBT Agreement requires Members to maintain 
enguiry points w here any interested party may request information: 

"1 0.1 Each Mcmber shall ensure that an enquiry point cxists which is able to answer ali reasonable 
enquiries from othcr Members and i11terested pnrties ;,, other !vtembers as well as to provide the relevant 
documents .... " 

Article 6 of the TRIMS Agreement contains a similar obligation, limited only to 
Members, as do es Article m:4 of the G ATS: 

"Each Member shall respond promptly to ali requests by any other M cmber for specifie 
information on any of its measures of general applica tion or international agreements within 
the meaning of paragraph 1. Each Member shnll a Iso estali/ish o11e Ol' more wquiry poi11ts to provide 
spec{fic il!foml(ltiol1 to other Me111bers, upo11 request, on ali such matters as weil as those subject to 
the notification requirement in paragraph 3. Such enquiry points shall be established within 
two years fi·om the date of entry into force of the Agreement Establishing the WTU (referred 
to in this Agreement as the "WTO Agreement"). Appropriate flcxibility with respect to the 
time-limit wühin which such enquiry points are to be cstablished may be agreed upon for 
individual developing country Members. Enquiry poin ts need not be depositories oflaws and 
regulations." 

These enquiry points usually provide information to anyone requesting it. 
In the context of dispute settlement procedures, which are generally confidential 

(indu ding submissions by the parties to the panel), Article 18 of the U nderstanding on 
R ules and Procedures on Dispute Settlcment (D su) obliges a party to the dispute to 
provide a non-confidential summary of its submission at the request of any Member. 
Unfortunatcly, th e Dsu does not provide for any deadline for such obligation. Again, this 
does not provide any rights to non-governmcntal interest groups, but leaves them the 
opportunity to pressure their own governments to requi re a non-confidential summary 
of submissions. 

52 Art. 7.3 of the ATC Agreement. 
53 An. 25.1 0 of the SeM Agreement. 
5 4 Art. 5.5 of the lmport Licensing Agreement. 
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The system of notifications un der the GATT and the WTO is fairly sophisticated and 
conducive to transparency. Although these obligations are imposed only upon Members, 
the Decision on Derestriction extends the information to anyone.55 

3. Decision on Derestriction56 

The full transparency potential of the above- mentioned notification requirements 
lies with the Decision on Derestriction (WT /L/160/R ev.l) adopted by the W TO General 
Council on 18 July 1996. Since the adoption of this decision, the WTO principlc has 
been one of un.restricted circulation of al/ WïO dowments with few exceptions. Notwithstanding 
the exceptions mentioned below: 

- any document required to be published under the WTo agreements or containing 
only publicly available information cannat be restricted; and 

- any Member may circulate any document as unrcstricted. 

The following list of exceptions refers to the present rules on derestrictionY 
- Working documents are dcrestricted at the time oftheir adoption or six months after 

their circulation (as in the case of Secretariat background papen;), whichever is earlier.58 

- SECR.ET documents (such as tariff ncgotiations) are derestricted upon completion of 
the process. lt is difficult to envisage derestriction of these documents, which contain 
essentiaJly confidential information, before the or a negotiation process is completed. 

- Minutes of meetings are derestricted six months after their circulation. Circulation 
of minutes normally occurs more than a mon th after the meeting. 

- Trade "Policy Review reports arc derestricted at the expiration of the press embargo. 
- Documents relating to working parties on accession are derestricted upon the 

adoption of the working party report or at the end of the year following the year 
in wbieh they were circulated. 

- Balance-of-payment documents are considered for derestriction at the end of 
each six- month pcriod. 

- Documents submitted by a Member requcsting rcstricted circtùation arc considered 
for derestriction at the end of eacb six-month period. 

- Panel reports are circulated as unrestricted unless a Membcr regucsts an additional 
pcriod of restriction, not to exceed ten days. (No Mcmber has ever made use of 
this ten-day postponement option.) 

55 However, as further discussed below, non-Mcmbers do not have the right to requcst en forcement of su dt 
notification or auy related information. 

sr. See Annex C. 
57 During consultations on th esc procedures, many Members expressed wariness at "automatic" dcrestriction, 

which would prcvent them from having the final say. Most derestriction provisions, thercfore, cali for documents to 
be "considered" for derestriction by Members upon the cxpiry of the stipulated rime pcriods for restriction. 

5
g Working documents of sorne WTO Conuuirrees (Market Access, ilalance of Paymcnt (BoP), Committce on 

Trade and Developmcnt (CTD), Trade Policy Revicw ilody (TPRll) are to be considered for derestriction at the end 
of cach six-month pcriod (i.e.January-June,July-Dccember). This was the old GATT practicc, and was retained to 
prevent the new procedure (six months after circulation) being more restrictive than the earlier GAl,. procedures 
for the documems of these committees. 
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Reducing the scope of the exceptions listed in the Appendix of the Decision on 
Derestriction would improve WTo transparency. Providing for earlier derestriction, 
barring requests for continued restricted status, would promote this process. The Decision 
on D erestriction is under review at the present time. Four Members, the United States, 59 

the European Communities('0 and Canada6 1 have submitted proposais favo uring greater 
transparency and a reduction of the period du ring which documents remain restricted. 
Mexicor,2 has subrrlitted a proposai which insists, among other elements, on the fact that 
documents should be derestricted only when they are available in the three official 
languages of the WTO. A set of other countries have expressed contentment with the 
status quo and have raised their concern that further opening of the WTO process, including 
an enlarged distribution of documents as unrestricted, will ena ble private interest groups 
to frustra te the negotiation powers of governments in the WTO forum. rn this regard, 
sorne Members stress the contractual nature of the WTo Agreement and emphasise that 
the WTO is an inter-governmcntal foru m which should not become prey to interest 
groups. At publication of this article, the negotiations were still continuing. 

As is apparent from the above publication and notification requirements, reinforced 
with their general circulation pursuant to the WTO Decision on Derestriction, the WTO 
is cornrrutted to princip les of transparency and access to information of the formai actions 
of States in WTO-related matters. However, there are limitations to this transparency 
principle. 

First, WTO notifications (and sometimes even domestic publications) often take 
place after the actions or measures have been impl emented. T he domestic arena and 
internai relations between NGos and their governments stilllargely deternùnes the ability 
of non-governmental entities to access information before the final measures are adopted , 
published and notified. Accordi ngly, the possibility for Ncos to influence government 
decision-making may be limited. 

Second, non-governmental entities have no right of action whatsoever in the WTo. 
Therefore, any interested party can challenge the absence of publication by another WTO 
Member, but only if their own government takes on their complaint. NGos cannot 
cha!Jenge the absence of notification by their own government, unless there are dornes tic 
mechanisms in place to facilitate this action. On the other hand, a Member (following a 
request by its own domestic entities for instance) can challenge the absence of WTO 
notification or domestic publication by another Member. This situation has led to criticism 
of domestic openness provisions of the WTO Agreement based on the "sovereignty 
principlc", as crea ting a "paradoxical situation for dornes tic citizens in relation to foreign 
governments", as there is "no assurance that th ose sirrlilar rights will be maintained for 

50 WT /G\JW /HH. 
60 WT/GC/W/92. 
6 1 WT /GCIW /98. Canada :md the United States a Iso put forward togethcr (WT /GC/Wl OG) a r~vised proposai 

taki.t1s_ into account some of the daims of Mcmbcrs with regard to their respective ftrst proposai. 
' WT/GC/ W113. 



32 JOURNAL OF WORLD TRADE 

domestic citizens".63 If the WTO Agreement had a "direct cffect" on the domestic laws 
of a Member, then private citizens and NGOs would be able to challenge their own 
governments and other entities for failing to comply with WTO publication require­
ments. 

However, few countries "receive" international law obligations directly into their 
domestic system. Most countries require domestic implementation legislation for 
international agreement~, such as the WTO Agreement, to enter into force domestically. 
Usually, such implementing legislation either explicitly or implicitly provides that provi­
sions of the WTO Agreement do not have direct effect on the country, consequently 
depriving priva te citizens and non-governmental entities of the right to take action against 
their own government for failure to comply with WTO obligations.64 Therefore, procedural 
rights ofNc;os to challenge the inadequacy or absence of notification (or other WTO 
obligations) by their own government or of other governments are limited and most 
often depend on the domestic law of su ch country.<·5 

Civil society is concerned and affected by policy and events at the international 
leve], yet enormous disparity exists between access to information at the domestic lcvcl, 
where measures are to be published before they are adopted, and at the international 
level, where citizens and NGOs face a six-month delay in being informed of an action. 
Correcting this asymmetry propels Nco efforts to inet·ease transparency and the 
dissemination of documents, consequently strengthening their ability to exert influ ence 
in a more timely fashion on the WTO decision-making process. 

Finally, it also should be noted that the daims ofNGos for further transparency are 
not only of a proceduralnature, such as access to information. Ncos want to be able to 
challenge the norms-setting that takes place within the WTO. For instance, Ncos have 
challenged the TnT and SPS agreements' reliance on the harmonisation efforts of Codex 
Alimentarius and the International Standards Organisation, international bodies which 
they argue also Jack transparency.66 Whether such an NGO challenge will be constructive 
or detrimental for the WTO and international trade depends on the actions Members 
take in response to the criticism. 

lV. P AR.TICIPATION IN THE DISPUTE SETTLEMENT MECHANISM 

A. THE DSU PROCESS 

Dispute settlement mechanisms ensure respect for negotiated rules. T he new binding 
set of WTO ru les on dispute settlement, the semi-automatic character of the pro cess, and 

63 Alice Enders, W'I'O Ope1111ess, Wa.•hington, ilso's Knowlcdge Networks Project. 
<"' For a discussion on the different constitutions ofWTO Mcmbers and w hether they receive international law 

directly as monist conneries, or indirectly as dualist conneries, see lan Brownlie, l'riuâples rif Public lmemntiounl Lmv, 
4th Ed. (Oxford, 1990), pp. 32 el seq. 

''' Sec, for instanc~ . th~ US impl~m~ntation legislation of the Uruguay R ound, w hich provides thar any 
information submittcd or any report made pursuant to Art. 8.3 or 8.4 of the SCM Agreement regarding notified 
subsic\{' be published domestically, HR 5110,27 Scptcmbcr 1994, p. 311. 

''' Enders, as note 62, above, p. 18. 
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the threat of economie sanctions facing a Member not fulfilling its obligations, have led 

some au thors to label the dispute settlement rules of the WTO as the "jewel" of the WTO 
crown or the "te eth" of the system. Although panels and the Appellate Uody are expressly 
prohibited from adding rights and obligations w hen adjudica ting on disputes,67 

interpretation ofWTO agreement provisions is a necessary componen t of the dispute 
settlement process. The line between interpretation and p roviding clearer parameters of 
the rights and obligations ofMembers under these agreements is often very fine. Therefore, 

it is not surprising that m any Ncos request the right to provide evidence, interpreta­
tions and their positions on the m atters at issue in a dispute settlement procedure. 

The rules of the dispute settlem ent mechanism are initiated by W TO M embers, and 

the D su is administered by the Dispute Settlement Body (Dsn), serving as th e parliament 
of Members for deliberations on disputes. A dispute settlement procedure is initiated 

with a request for consultation by a Member, or group th ereof, claiming that benefits 

un der any of the covered WTO agreements are being nullifie d or impaired by th e fa il ure 
of another Member, or group th ereof, to carry out obligations under the agreement(s) . 

If the complaining country pushes the pro cess fi.1rther, the D su provides for a set of steps 

in the dispute settlement that occur almost automatically. Actions by the DsB are necessary 
for some of these steps to occur. H owever, the Dsu is drafted so that the Mem b ers of 

the D sB must approve o r auth orise any action requested by o ne M ember unless, by 
consensus, ali Members decide not to. Ali Members present, including, most importantly, 

the M ember w hich has interest in pursuing the process, must agree to stop the process. 

T herefore, the process is in the hands of the complaining party or p arties. Even surveil­
lance and compliance with the panel and Appellate Body reports are in the hands of the 

M embers themselves. There is no independen t policing authority and retaliation is possible 

only between M embers involved in the dispute. 
The formai p articipation68 of n on-Members in the dispute settlement process is 

consequently limited. T he Appellate B ody reiterated that only M em.bers can initiate 
dispute settlement p rocedures.69 However, panels are authorised to obtain information 
from any source, as is highlighted by Article 13 of the Dsu: 

" 1. Each panel shall have the right to seek information and technical advice from any individual 
or body which it deems appropriate. However, before a panel seeks such information or advice 
fi-om any individual or body within the jurisdiction of a Member it shaH inform the authorities 
of that Member. A Member should respond promptly and fully to any request by a panel for su ch 

"
7 Art. 3.2 and 3.4 of the Dsu. 

6
" Jeffrey L. Dunoff has argued that firms and other private interest groups have de.fircto been very active and 

inAuential in policy-making and dispute settlement procedures, see in The Misg11ided Debare Over 1\fco Participation 
ar the Wï'O, Oxford journal of International Econonùc Law, Vol. 1 No. 3, 1998, forthcoming. 

"" See in Shrimp!"lilrfles the Appdlate llody in pau. 101: 

"lt may be weil to stress at the outset that access to the dispute settlement process of the WTo is linùted 
to Members of the WTO. This access is not available, under the 11'TO Agreemwr and the covercd agree­
ments as they currently exist, to individuals or international organisations, whethcr govcrnmcntal or 
non-governmental. Only Mcmbcrs may becomc parties to a dispute of which a panel may be seized, and 
only Mcmbcrs 'having a substantial interest in a matter before a panel' may become third parties in the 
proccedings bcfore that panel." 
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information as the panel considers necessary and appropria te. Confidential information which is 
providcd shall not be revealed without forma] authorisation fi:om the individual, body or authorities 
of the Member providing the information. 

2. Panels may seek information from any relevant source and may consult experts to obtain their 
opinion on certain aspects of the matter. With respect to a factual issue concerning a scientific or 
other technical matter raised by a party to a dispute, a panel may rcquest an advisory report in 
writing fi·om an expert review group. Rules for the establishment of su ch a group and its procedures 
are set forth in .Appendix 4." 

This article offers two points in regards to interpretation of Article 13. First, Article 
13 is broad and appears to give full discretion to panels to decide whether and what type 
of information or technical ad vice it considers it needs or desires from any source. Second, 1 

this provision is addressed only to panels and not to the Appellate Body. Consequently, 
some legal experts argue that this right to obtain out~ide information is limited to evidence, 
as opposed to legal arguments. 70 If Article 13 was intcnded to cover something other 
than evidence, which is under the exclusive administration of panels, the provision would 
also be addressed to the Appellate Body. On the other hand, the second paragraph of 
Article 13 is broad, referring to "information from any relevant source". 

Tn the recent environmental dispute United States-Import Prohibition q[Certain Shrimp 
and Shrimp Products,71 the panel received two amiws briifs submitted by NGOs. The panel 
acknowledged receipt of the two amicus bri~fs. The NGOs concerned also sent copies of 
these documents directly to the parties in the dispute. The complaining parties requested 
the panel not to consider the content of the amims briifs in its examina ti on of the matter 
under dispute. The defendant, the United States, stressed that the panel could seek 
information from any relevant source under Article 13 of the Dsu and urged the panel 
to avail itself of any relevant information in the two amicus briifs, as well as in any other 
similar communications. 

Taking the position that it had not requested such information under Article 13 of 
the Dsu, the panel informed the parties to the dispute that it did not intend to take these 
documents into consideration. The panel observed, however, that if any of the parties to 
the dispute wanted to put forward these documents, or part of them, as part oftheir own 
subm.ission to the panel, they were frec to do so; the other parties would then have two 
weeks to respond to the additional material. The United States availed itself of this opportunity 
by designating Section Ill ("Statements ofFacts") of the amicus brùffrom one ofthese NGos, 
as exhibit to its second submission to the Panel. The complaining parties noted that the 
amicus bri~fs comprised not only technical advice, but also legal and political arguments, and 
therefore did not fall within the purview of Article 13. The complainant countries also 
argued that Article 13 of the Dsu did not perrnit anyone to make unsolicited submissions. 

70 Having said this dacs not elimina te ali questions because evidence, as including expertise and technical advice 
stiJl has to be defined. It should also be noted that as E1r as the participation ofNc;os in dispute settlement proceedings 
is concerned, this provision is more restrictive than the situation before other courts, such as the European Court of 
Justice or the International court of Justice, the procedures of which explicitly envisage the possibility for the courts 
to invite a111iws briifs from NGos. 

71 WT/DS58/ R. 
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In its final report the panel ruled: 

"7 .1 We had not requested su ch information as was contained in the above-menti.oned documents. 
We note that, pursuant to Article 13 of the Dsu, the initiative to seek information and to select 
the source of information rests with the Panel. In any other situations, only parties and third parties 
are allowed to submit information directly to the Panel. AcceptinJ? non-requested iriformatiou from 
lran-governmental sources would be, in our opinion, inco111patible with the provisions ~f the Dsu as currently 
applied .. . . vVe IIOted !hat the Uuited States availed tlwnselves ~r this opportunity by designatinj? SectiOI1 Ill 

of the dacumeut submitted by the Centre for 1\lfarine Conservation aud the Centre for luten-ratio1wl 
Erwiromnenfal Law as au armex to its seco1·rd submission fa the Panel." 

This case was brought before the WTO Appellate Body on 13 July 1998. The 
appellees, or complainants before the panel, objected to the United States' annexation of 
Nco submissions, on the grounds that the Nco documents contained more than factual 
evidence (indeed, they contained extensive legal arguments). In a preliminary ruling dated 
11 August, the Appellate Body decidee! to accept the filing of submissions by Ncos 
attachee! to the US submission. The Appellate Body also decidee! to accepta revised brief 
notified scparately, and argua bi y independently of the US submission, by one of the Ncos. 
The Appellate Body ruled: 

"83. . .. We have decided to accept for consideration, insofar as they may be pertinent, the legal 
arguments made by the varions non-governmental organisations in the three brief~ attached as 
exhibits to the appellant's subm.ission of the United States, as weil as the revised version of the 
brief by the Centre for International Environ mental Law et al., which was subm.itted to us on 
3 August 1998. The reasons for our ruling will be given .in the Appellate Dody Report."72 

The interesting pointis that the legal arguments put forward by some ofthese NGOs 
were different from those of the United States. Following a specifie question of the 
Appellate Body on this issue, the United States added that it agreed with the legal 
arguments in the submissions of the NGOs "to the extent those arguments concur with 
the US arguments set out in [its] main subrnission". This was challenged by the appellees 
as being against the ru les of the Dsu and the rules of procedure of the Appellate Body. 
The Appellate Dody then rulcd: 

"91. We admit, therefore, the brieE attached to the appellant's submiss.ion of the United States 
as part of that appellant's submission. At the same time, considering that the United States bas itself 
accepted the briefs in a tentative and qualifted manner only, we focus in the succceding sections 
below on the legal arguments in the main US appellant's submission States." 

In its final report, the Appellate Body reversed the first part of the panel's findings 
on Article 13 of the Dsu with a ground-break:ing conclusion th at as panels are masters 
of the panel process, a panel may decide to accept information even if that panel did not 
initially request such information. The Appellate Body made a distinction between what 
a panel is "obliged" to do and what it is "authorised" to do with submissions: panels are 
obliged to take into consideration submissions by parties and are authorised to accept 

72 Shrilllp!Tirrrles, Appcllatc Body R eport. 
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submissions by NGos,73 whether the panel initially requcsted these subrnissions or not: 

"1 04. . .. We consider that a panel also has the authority to accept or reject any information or 
advice which it may have sought and received, or to make some other appropria te disposition thereof. 
It is particularly within the province and the authority of a panel to determine the need for iliformation 
and advice in a specifie case, to ascertain the acceptability and releva ney of information or ad vice 
received, and to decide what weight to ase~·ibe to that iriformation or advice or to concludc that no 
weight at ail should be given to what has been received." 

"1 08. ... ln the present context, authority to seek information is not properly equated with a 
prollibition on accepting information which has been submitted without having been requested 
by a panel. A panel has the discretionary authority either to acccpt and consider or to rejeco 
information and advicc subrnitted to it, whether requested by a panel or not. T he fàct that a panel may 
mo/1.1 proprio have in.itiated the request for information docs not, by itself, bind the panel to acccpt 
and consider the information which is actually subm.itted. The amplitude of the authority vested in 
panels to shape the processes of fact-finding and legal imerpretation makcs clear that a panel willuof 
be deluged, as it were, with non-requested material, unless thal panel allorvs itse!f to be so deluged." 

"109. .. . Moreover, acccptance and rejection of the information and advice of the k.ind here 
subrnitted to the Panel need not exhaust the universe of possible appropriate dispositio ns 
thereof .... "74 

This decision bas been criticised as a departure from the clear wording of Article 
13 of the Dsu, which arguably provides the panel with the exclusive authority to "seek" 
information fiom any source. H owever, as this Appellate Body repor t was adopted by the 
Dsn on 6 November 1998, NGOs are now expected to forward submissions to panels in 
disputes addressing issues of concern to them. 

Therefore, panels will have to develop working procedures to address: 
-initial receipt ofNGo subrnissions; 
- prima facie examina ti on of the submissions to assess their relevance to the dispute and 

whether they will be taken into account in the panel adjudication process; and 
- procedures for confirming the formai acceptance and distribution of the submis­

sions to ail parties to the dispute. 

73 "lt may be weil to stress at the outset thar access to the dispute settlement process of the WTo is lim.ited to 
Members of the WTo. This access is not availahle, under the 11/ï'O A,~reement and the covered agreements as they 
currently exist, to individuals or international organisations, whether governmental or non-governmental. Only 
Mcmhers may hccome parties to a dispute of which a panel may he seized, and only M embers 'having a submntial 
interest in a matter hefore a panel' may bccome tlùrd parties in the proceedings hefore that panel. Thus, under the 
Dsu, only Members who are parties to a dispute, or who have notified their interest in becoming third parties in 
such a dispute to the Dsll, have a legal rigilt to make submissions to, and have a legal rigilt to have those submis.~ions 
considered by, a panel. Correlatively, a panel is obliged in law to accept and givc duc consideration only to submis­
sions made by tl1e parties and the third parties in a panel proceeding. These are basic legal propositions; they do not, 
however, dispose of the issue he re presented hy the appellant's first daim of error. We be lieve this interpretative issue 
is most appropriately addrcssed by examining wh at a panel is aut/10rised to do under the Dsu." 

74 "Against this context ofbroad authority vested in panels by the Dsu, and given the object and purpose of 
the Panel's mandate as revealed in Article 11, we do not believe that the word 'scek' must necessarily be read, as 
apparently the Panel read it, in too literai a m:umer. That the Pancl's reading of the word 'scek' is unncccssarily formai 
and technical in nature becomes clear should an 'individual or body' fli'St ask a panel for permission w ftle a statement 
or a brief. ln such an event, a panel may decline to grant the leave requested. If, in the exercise ofits sound discretion 
in a particular case, a panel conclu des Îlller nlia that it could do so without ' unduly delaying the panel process', it 
could grant permission to file a statemcnt or a brief, subject to su ch conditions as it deems appropria te. The exercise 
of tl1e Panel's discretion cou Id, of course, and perhaps should, include consultation with the parties to the dispute. 
In this lund of situation, for ali practical and pertinent purposes, the distinction between 'requested' and 'non-requested' 
information vanishes." 
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In this context, the Appellate Body point~ out that Article 12.1 of the Dsu authorises 
panels to depart from, or to add to, the working procedures set forth in Appendix 3 of 
the Dsu, and in effect to develop their own working procedures, after consultation with 
the parties to the dispute. Article 12.2 goes on to direct that pan el procedures should 
provide sufficient flexibility so as to ensure "high-quality panel report~", while not unduly 
delaying the panel process. 

A preliminary selection process of Nco briefs will remain under the panels' full 
discretionary authority. Yet, this selection process will always remain subj cct to "review" 
by the Appellate Body, as panels are required, pursuant to Article 11 of the Dsu, to act 
in an "objective" manner as.75 

The Appellate Body conclusion in the Shrimp! Turtle dispute is ground-breaking 
insofar as it allows Ncos to access the dispute settlemen t process fi·om now on by 
submitting their own argument before panels and the Appellate 13ody. Even if the panel 
ultimately decides not to accept the submission by a non-party, the latter has still been 
given the fundamental opportunity to put forward arguments that may be taken by the 
panel.76 

N cos also have other opportunities to infl uence and participate in the dispute 
settlement process. Various agreements, such as the Antidumping, the SeM, the Safeguard 
and the TIUPS Agreements, provide for rights in favour ofindividuals and non-governmental 
bodies affected by measures adopted pursuant to these agreements, as did the GATT in 
somc cases. Such agreements oblige WTO Members to have dispute settlement and other 
forms of mechanisms in place domestically to asscss the legal value of the rights of su ch 
"interested party or parties". 

B. THE RIGHTS OF " !NTER.ESTED PARTIES" lN DOMESTIC DISPUTE SETTLEMENT 

PROCEEDINGS W HICH MAY LEAD TO WTO PANELS 

An important feature of the GATT has always been to ensure that contracting parties 
maintain an independent domestic system to review decisions by customs authoritics 
regarding customs matters. Article x:3(b) of the GATT provides that: 

"(b) Each contracting party shall maintain , or institute as soon as practicable, judicial, arbitral or 
administrative tribunals or procedures for the pur pose, il'lter a lia, of the prompt review and correction 
of administrative action relating to customs matters. Such tr ibunals o r procedures shall be 
in dependent of the agen ci es entrusted with administrative enforcement and their decisions shall 

75 See case law on standard or review and the interpretation of "objective assessment", for instance in the 
Appcllate Body Report in EC-Measures Conœming Meal ami Meal Producrs (Horl/lones), WT /DS26 and DS 48/ AB/ R , 
paras 110-11'.1 and 131- 134. 

76 lt also remains to be se en wh ether representatives of NGOs will be attending the meeting of the panel and 
Appellate Body as j urisprudence now rccognises that it is for each Mcmbcr to decide who attends the meeting as 
their representatives (Appellate Body report in fla nanas JI/, WT / DS27 1 AB/R and pan el report in Natio11al Car, 
WT/ DS54, 55, 59 and 64/R). If an individual from an NGO were present in the room of the panel or Appcllatc 
Body meeting, he or she would be there only as a representative of the Member which invited him or her. It is also 
conceivable that a party of the panel or the Appellate Body may cali such a representative of an NGO to testifY or 
provide evidence in the context of the dispute settlement procedures. 
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be irnplemented by, and shall govern the practice of, su ch agencies unless an appeal is lodgcd with 
a court or tribunal of superior jurisdiction within the ti me prescribed fo r appeals to be lodged by 
importers; provided th at the central administration of su ch agency may take stcps to ob tain a review 
of the matter in another proceeding if the re is good cause to believe th at the decision is inconsistent 
with established principles oflaw or the actual facts." 

Under the W TO, this obligation has evolved to take into account the rights of 
interested parties other tb an thosc of Mcmber governments. For instance, Article 12 of 
the SeM Agreement77 provides: 

" 12.1 1 nterested Members and al/ interested parties in a countervailing duty investigation shall be 
given notice of the information which the authorities require and ample opportunity to present 
in writing aU evidence which they consider relevant in respect of the investigation in question. 

12.1.2 Subject to the requirement to protect confidential information, evidence presented in 
writing by one intercsted Member or interested party shall be made available promptly to other 
interested Members or interested parties participa ting in the investigation. 

12.1.3 As soon as an investigation has been initiated, the authorities shall provide the full text 
of the written application received under paragraph 1 of Article 11 to the known cxporters78 and 
to the au thorities of the exporting Member and shall make it available, upon rcqucst, to other 
i11terested parties involved. Due regard shall be paid to the protection of confidential intormation, 
as providcd for in paragraph 4." 

"12.2 lnterested Members and hllerested parties also shaH have the right, upon justification, to 
present information orally. Where such information is provided orally, the interested Members 
a11d interested parties subsequently shall be requircd to reduce such submissions to writing. Any 
decision of the investi ga ting au thorities can only be based on su ch information and argument~ as 
were on the written record of this authority and which wcre available to interested Members and 
i11terested parties participating in the investigation, due account having been given to the need to 
protect confidential information . .. . " 

"1 2.9 For the purposes of this Agreement, 'interested parties' shall inc/11de: 

(i) an exporter or foreign producer or the importer of a product subject to investigation, 
or a trade or business association a majority of the members ofwhich are producers, 
exporters or i.mporters of su ch product; and 

(ii) a producer of the like product in the importing Member or a trade and business 
association a majority of the members of which produce the like product in the 
territory of the importing Member:' 

AJthough this list is non-exhaustive, as it employs the word "including", it refers 
essentially to two groups concerned with the imported products under dispute: the 
importers and exporters, and the domestic producers. However, the last paragraph of 
Article 12.9 provides that " [ t]his list shall not preclude M embers from allowing domestic 
or foreign parties other than those mentioned above to be included as interested parties". 

77 The SeM Agreement authorises an importing Membcr to impose at its border a surtax on in1ported goods 
that have becn the abject of subsidies that are causing i.qjury in the dorncstic market of that importing country, 
oblig;s such an importing country to hold a thorough investigation and to hear the views of private intcrest groups. 

" ft being understood that wherc the number of exporters involved is particularly high, the full text of the 
application should instead be provided only to the authorities of the exporting Member or to the relevant rrade 
association who then should forward copies to the exporters concerned. 
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More importantly, Article 12.10 obligates the im.porting country to take into account 
the views and interests of other non-governmental organisations: 

"12.10 The authorities shall provide opportunities for industrial users of the product under 
investigation, and for representative co11511111er owrnisations in cases where the product is commonly 
sold at the retail leve!, to provide information which is relevant to the investigation regarding 
subsidisation, injury and causality." 

The Dumping Agreement provides in Article 6.12, for a similar mechanism in favour 
of consumer groups: 

"6.12 The authorities shall provide opportunities fo r industrial users of the product under 
investigation, and for representative consumer 01)/anisations in cases where the product is commonly 
sold at the retail leve!, to provide information which is relevant to the investigation regarding 
dumping, injury and causality." 

The SeM and Dumping Agreements are often qualified as "produ cers" agreements, 
as their main objective is the protection of producers, rather than consumer interests. 
Although the provisions favouring consumer groups are indeed wcaker than those 
protecting business and tradc associations, Ncos could nevcrtheless make use of these 
provisions as an opportunity to provide the domestic investigation process with appropriate 
and relevant information. This Nco input could, therefore, become part of the evidence 
(and arguments) to be assessed by WTO adjudicating bodies, if such domestic determination 
is eventually challenged by another Member. 

From the perspective of public participation, the Safeguard Agreement is bolder, 
obligating importing countries to perform a "public interest" investigation to take into 
account the interest of varions stakeholders in the country. 

"3.1 A Member may apply a safeguard measure only following an investigation by the competent 
authorities of that Member pursuant to procedures previously established and made public in 
consonance with Article X of GATT 1994. This investigation shall include reasonable public notice 
to al/ interested parties and public hearings or other appropriate means in which importers, exporters 
and other interested parties could present evidence a11d their views, including the opportunity to respond 
to the presentations of other parties and to subm.it their views, inter a lia, as ta whcther or not the 
application of a safeguard measure would be in the public interest. The competent authorities shall 
publish a report setting forth their findings and reasoned conclusions reached on ali pertinent 
issues of fact and law." 

"Interested parties" are not defined in th e Safeguard Agreement and, thus, 
could include any interest group. If NGOs get involved in the domcstic assessment 
of the "public interest", the ir input will become part of the fùe that will be taken to 
the WTO dispute settlement procedure, should another Member challenge such 
domestic determination of public interest (which under the Safeguard Agreement is 
manda tory). 

Article 42 of the TRIPS Agreement, dealing with intellectual property rights held 
by non-governrnental entitics, con tains provisions in favour of priva te parties: 
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"Members shall make available to right holders79 civil judicial procedures concerning the 
en fo rcement of any intellectual property right covered by this Agreement. D efendants shall have 
the right to w ritten no tice w hich is timely and contains sufficient detail, including the basis of 
the claims. Parties shall be allowed to be represented by independent legal counsel, and procedures 
shall not impose overly burdensome requirements concerning mandatory persona! appearances .... " 

Article VI of the GATS on "Domestic Regulations" con tains provisions similar to 
those of Article x of the GATT and provides rights for priva te parties to be informed of 
decisions that could affect their rights: 

"2. (a) Each Member shall maintain or instituee as soon as practicable judicial, arbitral or 
administrative tribunals or procedures wh.ich provide, at t/Je request of an a_ffected sel'llice 
supplier, for the prompt review of, and where justified, appropria te remedies fo r, 
administrative decisions affecting trade in services. Where such procedu res are not 
independent of the agcncy entrusted with the administrative decision concerned, the 
Member shall ensure that the procedures in fact provide fo r an objective and impartial 

. .. 
reVJeW .... 

"3. Where authorisatio n is required fo r the supply of a service on which a specifie commitment 
has been made, the competen t authorities of a M ember shall, w ith.in a reasonable period of time 
after the submission of an applicatio n considered complete under d omestic laws and regulations, 
inform the applicant of the decision concerning the application . At the request of the applicant, 
th e competent autho rities of the Member shall p rovide, without undue delay, information 
concerning the status of the application." 

This right of consumer groups and other private interested parties is limited, however. 
If a M ember violates an obligation, and no domestic avenues exist to pursue a challenge, 
the individual or N GO has no enforcement tools at its disposai to pressure its government 
to attend to thcir complaint. If such individuals or N GOs are not to be heard by their 
own government (let alone the government of another Member), where can they take 
their complaint? With the new ruling of the Appellate Body in the Shrimpl7itrtles dispute, 
if the matter is ta ken to the W TO dispute settlem ent process, anyone could fm·ward its 
submission directly to an ongoing panel pro cess. Yet in the absence of su ch WTO dispute 
settlem ent process, N GOs (and individuals) do not have any enforcemcnt rights of any 
W TO obligation.80 

C. THE PARTICIPATION OF NGOS IN THE DISPUTE SETTLEMENT MECHANISM UNDER 
THE PSI, THE SPS AND THE TBT AGREEMENTS 

The hybrid nature of the dispute settlement provisions of the PSI Agreement, and 
arguably the TBT and SPs Agreements, deserve mention. Pursuant to Article 4 of the Psi 

79 For the purpose of this section, the term "right holder" includes federations and associations having legal 
standing to assert such rights. 

80 Art. 11 of the Customs Valuation Agreement also provides for an individual right of appeal in favour of the 
importer against any deternùnation by su ch national authority. Art. 11.2 adds: "An initial right of appeal without 
penalty may be to an authority within the customs administration or to an indcpendcnt body, but the legislation of 
each Member shall provide for the right of appeal without penalty to a judicial authority." Art. 16 of the Customs 
Valuation Agreement has introduced new rights of information in favour of any importer atTected by any such 
decision of the customs authority: "Upon written request, the importer sh>1U have the right to an expia nation in 
writing from the cnstoms adnùnistration of the country of importation as to how the cm toms value of the im.porter's 
good was determined." 
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Agreement, an independent body exists to adjudicate on the dispute between exporters 
and preshipment inspection bodies that are used by Members for assessing the compat­
ibility of imports and exports with national regulatory requirements. This lndependent 
entity became operational on 1 May 1996. It is constituted of the WTO, the lee and the 
International Federation of Inspection Agencies, and is administered by the WTO. T he 
procedural fun etions of the independent entity resemble th ose of Dsu panels, but the 
independent entity is inherently different, as it deals with disputes between private 
individuals. Notably, there are no explicit provisions for non-governmental bodies. 

The TBT Agreement contains provisions explicitly address.ing actions by 
non-governmental bodies and standards established by N cos. lt encourages N cos to 
follow the provisions of a Code of Good Pract.ice, contain.ing obligations s.imilar to th ose 
prov.ided for technical regulations and standards when administered by governments. 
Thus, the TBT Agreement is a hybrid, providing for obligations on non-governmental 
bodies, but reserving rights to Members. The TBT Agreement imputes on Members the 
fullliability for actions taken by such NGOs on their territory. Members are obligated to 
take reasonable measures to ensure NGO compliance with the provisions of Article 2 on 
non-discrim.ination and restrictiveness of technical regulations. The sa me is sa id of the 
assessment of conform.ity by non-governmental bodies and for the preparation, adoption 
and application of standards by non-governmental bodies which Members shall ensure 
that Ncos accept and comply with the Code of Good Practice. In addition, Members 
are prohibited from tak:ing measures which have the effect of directly or indirectly requiring 
or encouraging such bodies to act in a manner inconsistent with the provisions of Articles 
5 and 6. 

Notably, Article 14.4 of the TnT Agreement provides that: 

"The dispute settlement provisions set out above can be invoked in cases where a Member considers 
that anothet· Member has not achieved satisfactory results under Articles 3, 4, 7, 8 and 9 and its 
trade interests are significantly affected. ln this respect, su ch results shall be equivalent to th ose as 
if the body in question were a Member. (Articles 3, 4 and 8 of the TBT Agreement are concerncd 
with obligations imposed on non-governmental bodies.)" 

The SPS Agreement also contains provisions dealing explicitly with non-governmental 
bodies, ascribing Membcrs obligations vis-à-vis these Ncos and imputing fullliability for 
their actions or absence thereof Article 13 of the SPS Agreement provides that: 

"Members shall take such reasonable measures as may be available to them to CliS/Ire thnt 
1/on-govemlllentn/ entities within their terri tories ... comply with the relevant protJisio11s of this Agreement. 
In addition , Members shall not take measures which have the effect of, directly or indirectly, 
requiring or encoumgin,{! sucil .. . llon-gotJWI/IIellfnl entities to net in n lnmmer inconsistent ltJith the provi­
sions of this Agreement. Membcrs shall ensure that they rely on the services of non-governmental 
entities fo r implementing sanitary or phytosanitary measurcs only if thesc entities comply with 
the provisions of this Agreement." 

This type of provision may have a direct impact on the mann er in which govern­
ments deal with the non-governmental bodies within their own territory. Traditionally, 
in public international law, countries are responsible for the actions of citizens in their 
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terri tory. However, it is arguably unbalanced that some of the WTO agreements impose 
specifie responsibilities and obligations on these Ncos generally (su ch as not to do anything 
that would contravene the agreement), and subject the activities of Ncos to scrutiny by 
other Members, without providing equivalent rights of deferree or right5 to corn plain 
against to the same entities. 

V PARTICIPATION OF PRIVA TE CITIZEN$ AND N ON-GOVERNMENTAL ENTITIES IN 
POLICY-MAJ<ING AND IN MEETINGS OF THE WTO 

The W TO is a forum for governments. Th us, non-governmental interest groups do 
not participate directly in the negotiation process. However, non-governmental groups 
do exercise influence on WTO procedures and policies through their lobbying efforts and 
activities at the domestic Jevel. Charnovitz81 and Esty82 have compiled a long list of 
international bodies that pm·sue consultations with non-governmental entities at 
the international leve!. As mentioned above, countries considered such a possibility in 
the context of the negotiations of the ITO. No su ch process exists at the moment in the 
WTO forum and under any of the WTO agreements. T herefore, in order to permit 
the formai participation of non-Members at the international lcvel of the WTO, or permit 
them to attend any of its meetings, consensus on this matter would have to be reached. 

ln light of the Appellate Body report in the Shrimp/Ti1rtle dispute, which could elicit 
a flow of Nco submissions on future disputes, governments may want to consider 
consulting with relevant Ncos prior to the adoption of any such treaty provisions and 
throughout their negotiations, because su ch provisions may eventually lead to a WTO 
dispute settlement. Y et, the obstacle of national sovereignty complicates consultations 
between governments and N GOs located within the borders of another M ember. To 
circumvent this problem, negotiation procedures at the W TO may need to be reformulated 
to incorporate Ncos into the norm-establishment process. 

Lnvolving non-governmental bodies in the law- making process is addressed by the 
T BT Agreement. The TBT Code of Good Practice imposes on Members an obligation 
to include a representative of a non-governmenta1 body on its delegation, whenever 
possible. 

"G. With a view to harmonising standards on as wide a basis as possible, tbe standardising body 
shall, in an appropriate way, play a full part, within the limits of its resources, in the preparation by 
relevant international standardising bodies of international standards regarding subject-matter for 
which it either has adopted, or expects to adopt, standards. For standardising bodies within the 
territory of a M ember, participation in a particular international standardisation activity shall, 
whenever possible, take place through one delegation representing ali standardising bodies in the 
territory that have adopted, or expect to adopt, standards for the subject-matter to which the 
international standardisation activity relates." 

" ' Steve Charnovitz, 1i110 Ceuturies of Parlicipatiou: Ncos mod luternalioual Governmrce, 18 Michigan j ournal of 
International Law, p. 183. 

"
2 Daniel C. Esty, Why T loe World Trade Orgauizaliou ueeds Ncos, 1 Public Participation in the International 

Trading, 1996, p. 11. 
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T he Code also imposes on such non-governmental bodies the obligation to consult 
aJl interested parties before the establishment of any standard: 

" H. The standardising body within the terri tory of a Member ... shall also make every effort to 

a chi eve a national consensus on the standards they develop .... " 

"L. Before adopting a standard, the standardising body shall allow a pcriod of at !east 60 days 
for the subm.ission of comments on the draft standard by interested parties within the territory of 
a Member of the WTO. T lùs period may, however, be shortened in cases where urgent problems 
of safe ty, health or environment arise or th.reaten to arise .... " 

"M. On the request of any interested party witlùn the terri tory of a M embcr of the W TO , the 
standardising body shall prompt! y provide, or arrange to provide, a copy of a dra ft standard which 
it has subnùtted for cornments. Any fees charged for this service shall , apart fi:om the real cost of 
delivery, be the same for foreign and domestic parties." 

" N. The standardising body shall take into account, in the further processing of the standard, 
the commen ts received during the period for conun enting .... " 

"Q. The standardising body shaH afford sympathetic consideration to, and adequate opportun.ity 
fo r, consultation regarding representations with respect to the operation of this Code presented 
by standardising bodies th at have accepted this Code of Good Practice. 1 t shall make an objective 
effort to solve any complaints .... " 

Yet, formai participation of NGOs and other non-govenm1ental interest groups in 
WTO negotiations is non-existent. Business interest~ and other in terest groups, which 
arguably are weil organised and powerful, may exercise influence on a Member's negotiating 
position. As was emphasised above, this process continues to be played out in the domestic 
aren a of Member countries, and the formai participation of NGOs in the WTO cannat 
be changed without an amendment of the text of the WTO agreements and its practices. 

VI. CONCLUSION 

The arguments for greater public participation in WTO processes have pointed to 
the specifie expertise, resources and the analytical capa city of N GOs, their role as intel­
lectual competitors to governments and their information activities on the domestic 
leve!. Arguably some of these daims are weil founded, but resistance within the WTO to 
grcater NGO involvement persists. 

To the specifie argument that participation of an increased number ofNGos in the 
WTO would reduce the risk of narrow special-interest driven policies, it remains unclear 
whether this would effectively deal with special interest problems at the nationallevel. 
This argument would appear to promote the idea that developing domcstic trade policy 
positions would have to wait for the international discussion to take place. At a time 
when an increasing number of people are concerned that they are losing control of 
domestic policies, it would seem highly controversial to shift the policy-making fi.uth er 
away fi:om national constituencies. Yet arguably sorne interests should be addressed at the 
internationallevel, independently or parallel to any domestic consideration. However, 
somc would argue that intcrest groups should not have "two bites at the same apple"- one 
domestically and one internationally. 
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Furthermore, NGOs argue that States and governments are imperfect representa­
tives of public opinion83 and that allowing NGO involvemcnt in WTO discussions would 
permit the organisation to hear important voices on issues which are inherently 
international and can help to compensate for deficient representation at the national 
level. Although the concerns of N GOs may be authentic and genuine, their legitimacy 
and capacity to represent the public interest in this particular context is equally questionable. 
Questions remain about the actual constituencies, financial backing and transparency of 
sorne NGos. This issue remains highly controversial and further thought should be given 
as to which NGOs are truly representative and legitimate. 

At the same time, dcveloping countries have argued that granting N GOs a more 
prominent role in the multilateral trading system would exacerbate the current imbalance 
against developing country interests as the large majority of the powetful NGos represent 
Western constituencies. An increasing number of participants may slow clown the traditional 
efficiency of the GATT/ WTO and inevitably lead to more informai meetings. 

As has been discussed in this article, the ongoing debate over the role ofNGos within 
the multilateral trading system is rather complcx, but the mere fact that the issue is 
recciving so much attention is a positive sign. There is little doubt that the WTO as an 
institution bas much to learn about and from N GOs, and in this context the experiences 
of other international lGOs in dealing with civil society are instructive. Expecting rapid 
changes in attitudes of WTO Members with very different cultural and sociological 
heritages is unrealistic, taking into account the need to find a common consensus-based 
approach to dcfining the appropriate relationship with N c;os. 

Such differences among countries are found in numerous other international fora, 
however, there are three in1portant differences between the WTO and other international 
organisations. First, the nature and objective of the GATT/WTO has traditionally been 
limited to trade issues, and the attempt to include wider policy issues in the WTO contcxt 
is new and controversial. Second , contrary to most international organisations, the 
GATT/WTO bas developed a practice for consensus which inherently complicates the 
decision-making process. T his is both the strength and the weakness of the WTO. T hird, 
the new binding and powerful dispute settlement mechanism further complicates the 
problem. A WTO Member can now be forced to change its domestic policies and become 
the object of economie sanctions, if the WTO adjudicating bodies uphold the requcst of 
another Member. For Members to allow NGos direct access to this proccss can be viewed 
as providing an outsider with tools that sorne governments do not even give domestically. 

Neverthcless, despitc the considerable differences on the scope and modalities of 
Nco participation in the WTO, mu ch bas been achieved, both under the existing guidel ines 
and in application of the provisions of the WTO and its instruments, indu ding the D ecision 
on Derestriction. The recent ruling of the Appcllate Body in Shrimp!1itrtles is another 
example of the evolutionary in terpretation of existing provisions of the WTO agree­
ments which have favoured further public participation in the work of the WTO, including 

"
3 As note !!0, above, p. 131. 



IS THE WTO OPEN AND TRANSPARENT? 45 

its dispute settlement mechanism. H owever, addressing the wide range ofNco demands 
implies amending "the rules of the ga me" by the consensus of Members. 

T he most important point at this juncture of the evolving relationship between 
the WTO and civil society is that the debate no longer seems to focus on whether 
N GOs should b e involved, bu t on holll they can be given an appropriate role within 
the WTO. 

ANNEX A: GUlDELINES FOR AR.RANGEMENTS ON RELATIONS WITH NGOS 

Decision adopted by the General Cou neil 011 18 ]uly 1996 

1. Under Article v:2 of the Marrakesh Agreement establishing the WTO "the General 
Council may make appropriate arrangements for consultation and co-operation with 
non-goverrunental organisations concerned with matters related to those of the WTO". 

2. In deciding on these gtüdelines for arrangements on relations with non­
governmental organisations, M embers recognise the rôle Ncos can play to increase the 
awareness of the public in respect ofWTO activities and agree in this regard to improve 
transparency and develop communication with NGOs. 

3. To contribute to achieve greater transparency Members will ensure more 
information about WTO activities in particular by making available documents which 
would be derestricted more promptly than in the past. To enhan ce this process th e 
Secretariat will make available on on-line computer network the material which is acces­
sible to the public, including derestricted documents. 

4. The Secretariat should play a more active rôle in its direct contacts with N GOs 
who, as a valuable resource, can contribute to the accuracy and rich ness of the public 
debate. This interaction with N Gos should be developed through varions means such as 
inter ali a the organisation on an ad hoc basis of symposia on specifie WTO- related issues, 
informai arrangements to receive the information Ncos may wish to make available for 
consultation by interested delegations and the continuation of past practice of responding 
to requests for general information and briefings about the WTO. 

5. If chairpersons ofWTO councils and committees participate in discussions or 
meetings with Ncos it shall be in their persona! capaci ty unless that particular council 
or committee decides othe1w ise. 

6. Mem bers have pointed to the special character of the W TO, which is both a 
legally binding inter-governmental treaty of rights and obligations among its Members 
and a forum for negotiations. As a result of extensive discussions, there is currently a 
broadly held view that it would not be possible for Ncos to be directly involved in the 
work of the WTO or its meetings. C loser consultation and co-operation with Ncos can 
also be met constructively through appropriate processes at the national leve! where lies 
pr imary responsibility for taking into account the different elements of public interest 
w hich are brought to bear on trade policy-making. 
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ANNEX B: NGO PARTICIPATION AT WTO MINISTERIAL CONFERENCES 

45 
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Singapore 108 10 27 48 2 10 11 
Geneva 128 22 26 46 6 21 4 

ANNEX C: PROCEDURES FOR THE CIRCULATION AND D EREST R ICTION O F W TO 

D OCUMENTS
1 

Decision adopted by the General Cou neil on 18 J~liy 19962 

Revision 

3 

The General Council decides to adopt the following procedures with respect to the 
circulation3 and derestriction of documents: 

1 A copy of tlùs decision shall be transnùtted to the bodies cstablished under the Plurilateral Tradc Agree­
ments for their consideration and appropriate action . Furthcrmore, the decision does not cover documents outside 
of a formai document series, such as a submission to a dispute settlement panel, or an interim report of a dispute 
settlemcnt panel submittcd to the parties thereto. 

2 In adopting these pmcedures, tl1e General Council took note that Members attached particular importance 
to the rcstricted nature of documents so designated, and tl1at individual govcrrunents should proceed accordingly in 
their handling of such documents. 

3 The words "circulation" and "circulated" whcn used in tlùs decision shall be understood to rcfcr to the 
distribution by the Secretariat of documents to ali WTO Mcmbers. 
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l. Documents circulated after the date of entry into force of th e Marrakesh 
Agreement Establishing the World Trade Organization (hereinafter referred to ·as "WTO 
Agreement") in any WTO document series shall be circulated as unrestr icted with the 
exception of documents specified in the attached Appendix, which shall be circulated as 
restricted and subject to derestriction, or consideration thercof, as provided. Notwithstanding 
the exceptions specified in the Appendix, any document that contains only information 
that is publicly available or information that is required to be published under any 
agreement in Annex 1, 2 or 3 of the WTO Agreement shall be circulated on an unrestricted 
basis. 

2. Notwithstanding the exceptions to paragraph 1 set forth in the Appendix, 
(a) any M ember may, at the time it submits any document for circulation, 

indicate to the Secretariat that the document be issued as unrestr1cted; and 
(b) any restricted document circulated after the date of entry into force of the 

WTO Agreement may be considered for derestriction at any time by the 
Ministerial Conference, the General Council, or the body under the auspices 
of which the document was circulated, or may be considered for derestriction 
at the request of any Member. 

3. R equests for consideration for derestriction shall be made in writing and shall 
be directed to the Chairman of the Ministerial Conference, the General Council or the 
relevant WTO body. Such requests shall be circulated to all Members and placed on the 
agenda of a forthcorning meeting of the body concerned for consideration. However, in 
orcier to preserve the eiliciency of work of the body concerned, the Member concerned 
may indicate to the Secretariat that it circulate to Members a notice advising them of 
the documents proposed for derestriction and the date proposed for derestriction, which 
shall nonnally be sixty days after the date the notice is circulated. These documents shall 
be derestricted on the date set forth in the notice unless, prior to that date, a Member 
notifies the Secretariat in writing of its obj ection to the derestriction of a document, or 
any portion of a document. 

4. The Secretariat shall prepare and circulate a list of ali documents eligible for 
consideration for derestriction, indicating the proposed date of derestriction, which shaH 
normally be sixty days after the circulation of the list. These document~ shall be derestricted 
on the date set forth in the notice unless, prior to that date, a Member notifies the 
Secretariat in w riting of its objection to the derestriction of a document, or any portion 
of a document . 

5. If a document4 considered for derestriction is not derestricted because of an 
objection by any Member, and remains restricted at the end of the first year following 
the year in w hich an obj ection was raised, the document shall be considered for 
derestriction at that time. 

4 These procedures shall apply 111111n1is mutandis to the consideration for derestriction of a portion of a document 
that remains restrictcd as a result of an objection made pursuant to para. 4. 
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6. The Secretariat will circula te periodically (e.g. every six months) a list of newly 
derestricted documents, as weil as a list of aU documents remaining restricted. 

7. In the light of the experien ce gained from the operation of the se procedures 
and changes in any other relevant procedures un der the W TO, the General Council will 
review, and if necessary modify, the procedures two years after their adoption. 

APPENDIX 

(a) Working documents in ali series (i.e. draft documents su ch as agendas, decisions 
and proposais, as weil as other working papers, issued as " - /W/- " documents 
in a particular series), including documents in the Spec/- series. 
Such documents shall be derestricted upon the adoption of the report5 or of 
the decision pertaining to their subject-matter, or considered for derestriction 
six months after the date of their circulation,6 whichever is earlier. H owever, 
working documents relating to balance-of-payments consul tations, the 
Committee on Market Access, the Committee on Trade and D evelopment and 
the Trade Policy Review M echanism, shall be considered for derestriction at 
the end of each six-month period.7

•K Ali background notes by the Secretariat, 
however, shall be considered for derestriction six months after the date of their 
circulation. 

(b) Documents in the SECRET 1- series (i.e. th ose documents relating to 
modification or wi thdrawal of concessions pursuant to Article XXVII of the 
GATT 1994). 
Such documents shall be derestricted upon completion of the Article XXVlll 

process (including such process initiated pursuant to Article XXIV:6) through 
certification of the changes in the schedule in accordance with the D ecision 
by the CONTRACTING PARTIES to GATT 1947 of26 March 1980 (BISD 
27S/ 25). 

(c) Minutes of meetings of ail WTO bodies (other than minutes of the Trade Po licy 
R eview Body, which shail be circulated as unrestricted), including Summary 
Records of Sessions of the Ministerial Conference. 
Such documents shail be considered for derestriction six months after the date 
of their circulation. 

(d) Reports by the Secretariat and by the government concerned, relating to the 

5 Reference to "adoption" of a report in this decision is intended to mean its adoption by the Miiùsterial 
Conference, General Cou neil or other relevant WTO body. 

" The "date of circulation" means the date printcd on the front page of a document, iiulicating when it has 
bccn made available to Members' delegations. 

7 Documents cirCLÙated during the period January-June would be considered for deremiction directly after 
the end of that period. Document~ circulatcd during the period July-December would be considered for dcrestriction 
directl,r aftcr the end of th at pcriod. 

Notwithstanding the se provisions, budget work.ing documents in the Spcc/- series shallnot be dcrc.mictcd. 
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Trade Policy R eview M echanism, indu ding the annual report by th e Director­
General on the overview of developments in the international trading 
environment. 
Su ch documents shall be derestricted upon the expiry of the press embargo 
thereon. 

(e) Documents relating to working parties on accession . 
Such documents shall be derestricted upon the adoption of the report of the 
working party. Prior to the adoption of the report, any su ch documents shall 
be considered for derestriction at the end of the first year following the year in 
which they were circulated. 

(f) Docu ments (other than working documents covered by (a) above) relating to 
balance-of-payments consultations, including the reports thereon. 
Su ch documents shall be considered for derestriction at the end of each six-month 

. d 9 pen o . 
(g) Documents submitted to the Secretariat by a M ember for circulation if, at the 

rime the Member submits the document, the Member indicates to the Secretariat 
that the document should be issued as restricted. 
Su ch documents shall be considered for derestriction at the end of each six-month 
period. 

(h) R eports of panels which are circulated in accordance with the provisions of the 
Understanding on Rules and Procedures Governing the Settlement ofDisputes.10 

Such reports shall be circulated to ali Members as restricted documents and 
derestricted no la ter than the tenth day thereafi:er if, prior to the date of circulation 
a party to the dispute that forms the basis of a report subm.its to the Chairman 
of the Dispute Settlement Body a written request for delayed derestriction . A 
report circulated as a restricted document shall indicate the date upon which it 
will be derestricted . 11 

9 Documcms circulated during the period January-June would he considered fo r dcrestriction directly after 
the end of thot period. Documents circulated during the period Jtùy- December would be considered for dcrcstriction 
direct!! after the end o f thar period. 

1 This provision w ill he subject to review at the rime of review of the D su, and will be discontinued if there 
is no consensus on the matter. 

11 The following standard covcr note will be placcd on panel report•: 

"The report of the Panel on [nome of dispute] is hcing circulated to ail Members, pursuant to the Dsu. 
The report is being circulated as an unrestricted document fi·om [date] pursuant to the procedures for 
the Circulation and Dcrcstriction ofWTo D ocuments [document number]. Members are reminded that 
in accordance with the D su on ly parties to the dispute may appeal a panel report, an appeal shall be 
limited to issues oflaw covered in the panel report and legal interpretations developed by the panel, and 
thot there shall be no ex pnr/e communications with the panel or Appellate Body conccrning matters 
under consideration by the panel or Appellate 13ody." 
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