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ABSTRACT 

Since the endorsement of the UN Guiding Principles on Business and Human Rights 
(UNGPs) by the UN Human Rights Council in 2011, several legislative processes have been 
initiated to make corporate human rights and environmental due diligence mandatory. One 
of the most recent and significant examples of this is the EU Corporate Sustainability Due 
Diligence Directive (CSDDD), a framework which aims to create legally binding 
obligations for companies based or active in the EU regarding the impact of their activities 
throughout their value chains. This legislative process was formally initiated in February 
2022, when the European Commission published a proposal for a Directive. In parallel to 
WKLV� SURFHVV�� FLYLO� VRFLHW\� RUJDQLVDWLRQV� �&62V�� KDYH� IRUPHG� D� FRDOLWLRQ� �´&RDOLWLRQµ��
advocating with EU institutions and representatives to ensure the highest possible level of 
human rights and environmental protection. This Coalition has expressed concerns 
UHJDUGLQJ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�DQG�VXJJHVWHG�DQ�DOWHUQDWLYH�DSSroach for 
WKH�'LUHFWLYH�� ,Q� WKLV�FRQWH[W�� WKLV� WKHVLV�SUHVHQWV� WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�
and the Coalition approach as two different approaches to EU due diligence legislation. It 
aims to answer the following research question: which of these two approaches constitutes 
a stronger framework for corporate accountability? 

 
This thesis is based on the experience of a traineeship at the European Center for 

Constitutional and Human Rights (ECCHR), a member of the aforementioned civil society 
coalition. It builds on the concept of corporate accountability, which is conceptualised into 
an analytical framework, based on an existing framework by Bernaz (2020). The concept is 
broken down into seven dimensions - personal scope, beneficiaries, material scope, legal 
force, due diligence obligation, enforcement, and reparations. By analysing each approach 
through the prism of this analytical framework and proceeding to a comparative analysis, 
this thesis outlines key differences between the two approaches and situates them on a 
spectrum of corporate accountability. As a background for these analyses, this thesis 
presents a literature review on the concept of corporate accountability, as well as a state of 
the evolving policy field of due diligence. 

 
 
 



 

INTRODUCTION 

This thesis is based on the experience of a traineeship at the European Center for 
Constitutional and Human Rights (ECCHR), a non-governmental organisation (NGO) 
active in litigation and advocacy for human rights. It is informed by first-hand participation 
in meetings of the coalition, personal notes, and analyses drafted during the traineeship. 
The context for this thesis is the development of a Corporate Sustainability Due Diligence 
Directive (CSDDD) by the European Union, a framework which aims to regulate the 
conduct of multinational corporations regarding human rights and the environment. This 
legislative process was formally initiated by the European Commission in February 2022, 
with the publication of its proposal for such a Directive. In parallel to this process, a 
coalition of civil society organisations (CSOs) formed in 2020 to join efforts on advocacy 
work with EU institutions and representatives in order to propose an alternative approach 
for this framework. One concept which captures this form of regulation is that of corporate 
accountability, generally implying that corporations are accountable not only to their 
shareholders, but also to society at large. 

 
,Q�WKLV�WKHVLV��,�ZLOO�VKRZ�WKDW�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�DQG�WKH�SRsition of 

civil society constitute two different approaches to corporate accountability. By presenting 
them and proceeding to a comparative analysis outlining strengths and weaknesses of the 
two policy scenarios, I will aim to provide an answer to the following research question: 
which of these two approaches constitutes a stronger framework for corporate 
accountability? 

 
To do so, I will first introduce ECCHR and the coalition of CSOs working on corporate 

accountability at the EU level. Then, I will review existing academic literature on the 
concept of corporate accountability and look at the evolving policy field of due diligence. 
Subsequently, I will analyse the proposal for a Corporate Sustainability Due Diligence 
Directive by the European Commission, as well as the approach by civil society based on 
the conceptualisation of corporate accountability by Bernaz (2020). Finally, I will compare 
the two approaches and formulate recommendations for the next steps of the legislative 
process. 

 
Using direct insights from within civil society, this thesis aims to contribute to the 

literature on corporate accountability by breaking down silos between political analysis and 
advocacy. It helps identify challenges, obstacles and learnings from an ongoing legislative 
process for mandatory human rights and environmental due diligence, which could inform 
civil society advocating for corporate accountability across the globe. 
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BACKGROUND 

 
In recent years, the conduct of multinational corporations (MNCs) - or transnational 
corporations (TNCs) - has increasingly taken more space in the public debate, with dramatic 
events regularly making front page news. Tragic events such as the Rana Plaza garment 
factory collapse in 2013 or the Brumadinho dam disaster in 2019 have taken thousands of 
lives and irreversibly damaged precious natural resources (ILO, 2022; Phillips, 2019). With 
globalisation reaching ever further, large companies are losing sight of the conditions in 
which earlier steps of their value chains take place. In many cases, this lack of oversight by 
¶PRWKHU� FRPSDQLHV·� DQG� XQIDLU� SULFLQJ� SUDFWLFHV� SXW� XQUHDVRQDEOH� SUHVVXUH� RQ� WKHLU�
daughter companies, suppliers, and subcontractors. This pressure leads to ever harsher 
competition for low prices, effectively creating a race to the bottom in terms of working 
conditions, respect for health and safety standards, and environmental protection, amongst 
others. Too often, workers, communities and ecosystems - especially in the Global South - 
have to suffer the tragic consequences of such irresponsible behaviours. 
 

Unfortunately, the accountability of multinational corporations in cases of human rights 
abuses and environmental damage is not guaranteed and legal proceedings often follow 
investigations and complaints from civil society. This lack of accountability is precisely due 
to the transnational nature of global value chains. Indeed, the question of which legal 
regimes apply to a situation where an incident occurs in one country and the mother 
company is headquartered in another requires complex legal analysis. In many cases, the 
power of multinational corporations in countries where incidents take place is too great for 
local authorities to risk engaging in legal proceedings. At the same time, the lack of 
extraterritorial applicability of legal regimes in countries where corporations have their 
headquarters prevents legal action. This gap highlights the need for internationally 
applicable norms on corporate accountability. While international voluntary measures such 
as the UN Guiding Principles on Business and Human Rights (UNGPs) and the OECD 
Guidelines on Multinational Enterprises have been the primary form of regulation of 
corporate behaviour in the last decades, with limited compliance and impact, states and 
other entities are starting to adopt binding instruments that could substantially speed up 
the establishment of effective corporate accountability. 
 

On the EU level, the latest major development is the Corporate Sustainability Due 
Diligence Directive (CSDDD), which is currently being reviewed after the European 
Commission published its first proposal in February 2022. Focusing specifically on 
corporate obligations regarding human rights, labour rights, the environment, as well as the 
climate, the CSDDD carries a significant potential for regulating corporate conduct. 
 
 



 

THE EUROPEAN CENTER FOR CONSTITUTIONAL AND HUMAN RIGHTS 
(ECCHR) 

HISTORY, MISSION, GOVERNANCE AND STRUCTURE 

The European Center for Constitutional and Human Rights (ECCHR) is an independent, 
legal and educational NGO registered in Germany and based in Berlin. It was founded in 
2007 by Wolfgang Kaleck and other international human rights lawyers. The foundation of 
ECCHR was inspired by the Center for Constitutional Rights (CCR), an NGO active in the 
field of social justice in the United States since 1966, where Wolfgang Kaleck worked 
between 2004 and 2008 to pursue criminal proceedings against members of the US military, 
including former US Secretary of Defense Donald Rumsfeld (ECCHR, 2002j). Wolfgang 
Kaleck is also one of the lawyers of Edward Snowden, the whistleblower who disclosed 
critical information regarding mass surveillance carried out by the US National Security 
Agency (NSA). 

 
2Q�LWV�PRWLYDWLRQV��(&&+5�VWDWHV�WKDW�LW�́ VWDQGV�IRU�OLYHG�VROLGDULW\�DFURVV�JHRJUDSKLFDO��

VRFLDO�DQG�FXOWXUDO�ERUGHUV�µ��(&&+5������K���7KH�PLVVLRQ�RI�WKH�RUJDQLVDWLRQ�LV�WR�SURWHFW�
and enforce the rights guaranteed by the Universal Declaration of Human Rights, as well 
as other human rights declarations and national constitutions. In particular, ECCHR seeks 
justice in cases of torture, war crimes, sexual and gender-based violence, corporate 
exploitation and fortressed borders. To do so, it partners with affected persons and 
organisations worldwide, and engages in strategic litigation, a concept which will be 
presented in further detail later in this thesis (ECCHR, 2022a). 

 
The governance of ECCHR is assumed by a Council,1 an Emeritus Advisory Board,2 and 

an Advisory Board, 3  all composed of internationally renowned human rights experts, 
academics and practitioners alike. Executive functions are assumed by General Secretary 
Wolfgang Kaleck and Legal Director Miriam Saage-Maaß. The staff is composed of 31 
employees and four consultants dispatched over the five thematic programme areas and 
departments of the organisation (ECCHR, 2022a). 

 
The different activities of ECCHR are separated into the following five thematic 

programme areas: International Crimes and Accountability (ICA), Business and Human 
Rights (BHR), Border justice, Climate, and the Institute for Legal Intervention (INLI), the 
RUJDQLVDWLRQ·V� LQWHUQDO� UHVHDUFK� LQVWLWXWH� IRFXVLQJ� RQ� FULWLFDO� SHUVSHFWLYHV� RQ� WKH� ODZ��
particularly concerning power and power dynamics. 4 Additionally to the five thematic 
programme areas, ECCHR has a Communications department, which has a crucial role, as 
FRPPXQLFDWLQJ�RQ�KXPDQ�ULJKWV�DEXVHV�LV�D�FHQWUDO�SDUW�RI�(&&+5·V�ZRUN� 

භ 
1 The Council is composed of Chairwoman Lotte Leicht, Vice-Chairman Tobias Singelnstein and 
Council Member Dieter Hummel. 
2 The Emeritus Advisory Board is composed of Theo van Boven and Peter Weiss. 
3 The Advisory Board is composed of Alejandra Ancheita, Priya Basil, Markus N. Beeko, Reed Brody, 
Andrea Bührmann, Joshua Castellino, Gastón Chillier, Colin Gonsalves, Florian Jeßberger, Bonita 
Meyersfeld, Manfred Nowak, Jennifer Robinson, Ole von Uexküll, and Vince Warren. 
4 The web pages of the programme areas can be found in the references (ECCHR, 2022b, 2022c, 2022d, 
2022f, 2022g). 
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THE BUSINESS AND HUMAN RIGHTS (BHR) PROGRAMME AREA 

In the sectioQ�SUHVHQWLQJ�LWV�%+5�SURJUDPPH�DUHD��(&&+5·V�ZHEVLWH�VWDWHV��´&RPSDQLHV�
are responsible for implementing human rights; this is not a question of voluntary diligence. 
Corporations, subsidiaries and suppliers that put their own profit before human rights, that 
GLVSODFH��H[SORLW�RU�HQGDQJHU�SHRSOH·V�OLYHV��KDYH�WR�EH�KHOG�OHJDOO\�OLDEOH�µ��(&&+5������K���
The kind of cases that the BHR team works on ranges from corporate support of criminal 
activities by dictatorial regimes, violations of land rights and Indigenous rights, unlawful 
appropriation of natural resources, to exploitation and neglect of workers and communities 
in supply chains. 

 
One of the most prominent and well-known cases that ECCHR has worked on is the 

financing of terrorist activities in Syria by French cement producer Lafarge (Business and 
Human Rights Resource Centre, 2022b). In collaboration with former employees of Lafarge 
in Syria and French NGO Sherpa, ECCHR filed a criminal complaint before French courts 
against the company. Lafarge is currently charged with financing terrorism and complicity 
LQ�FULPHV�DJDLQVW�KXPDQLW\��)ROORZLQJ�(&&+5·V�DFWLRQ��WKH�FDVH�ZDV�ODWHU�WDNHQ�WR�D�IHGHUDO�
court in the USA, where Lafarge pleaded guilty of financing terrorism in October 2022 
(Cohen & Freifeld, 2022). 

 
The advocacy work done by ECCHR on the EU due diligence framework is carried out 

by members of the BHR team, as it concerns the development of legislation aimed at 
avoiding human rights abuses by multinational corporations. 
 

THE CRITICAL LEGAL TRAINING (CLT) PROGRAMME 

The organisation has a programme titled the Critical Legal Training (CLT), which offers 
the possibility to young lawyers and legal activists to participate in the innovative work of 
ECCHR. The central axes of the CLT are training, networking, and collaborative learning 
(ECCHR, 2022e). The CLT typically lasts 3 months and can be completed as an academic 
internship or as part of the German legal training (Rechtsreferendariat). At the beginning of 
their traineeship, trainees are assigned a supervisor based on their thematic interests and 
prior knowledge. The CLT offers a great amount of flexibility, as trainees are free to discuss 
their involvement in specific projects with their supervisor and other staff members. The 
specific tasks assigned to trainees differ depending on the project(s) they work on, but 
typically consist of legal and factual research, as well as casework for the programme area 
they are part of. Additionally, trainees may work on project-related communication, such 
as writing position papers, translating documents, and participating in the organisation of 
events. Once a week, trainees and trainers meet for a CLT discussion, which allows them 
to exchange thoughts and ideas on given readings, films, or exhibitions. At the end of their 
traineeship, trainees hold a presentation for other trainees and staff members to share the 
work they have done and moderate a discussion based on their presentation. In general, 
WUDLQHHV� DUH� IXOO\� LQWHJUDWHG� LQWR� (&&+5·V� GD\-to-day activities and are welcome to 
participate in almost all staff meetings. With this training, ECCHR hopes to convey its 
values and methods to the next generation of human rights professionals and further 
progressive human rights work. 

 



 

During my time in the CLT programme, my supervisor was the Senior Legal Advisor 
responsible for advocacy on the EU due diligence framework. He represents ECCHR and 
plays a leading role in the CSO coalition presented below. As such, my work consisted in 
research, analysis, and the formulation of advocacy arguments related to the EU due 
GLOLJHQFH� IUDPHZRUN�� ,� SDUWLFLSDWHG� LQ� GHILQLQJ� (&&+5·V� SRVLWLRQ� RQ� WKH� (XURSHDQ�
&RPPLVVLRQ·V�SURSRVDO�IRU�D�&6'''��ZKLFK�LQ�WXUQ�LQIRUPHG�WKH�FRDOLWLRQ·V�SRVLWLRQ� 
 

STRATEGIC LITIGATION 

One of the major specificities of ECCHR compared to many human rights NGOs is that 
engaging in legal action in direct cooperation with affected persons constitutes a large part 
of its activities. Instead of reporting and documenting crimes, ECCHR partners with 
investigation NGOs and uses the evidence they provide to initiate legal proceedings before 
courts of law at different levels - be it regional, national, or international. To ensure the 
active involvement of affected persons and collect the necessary information on abuses, 
ECCHR either invites representatives of those groups to their office in Berlin, or sends 
lawyers to meet them in their country of residence, thereby forming transnational networks 
of activism. 

 
Strategic litigation is the modus operandi of ECCHR. In the field of human rights, individual 

abuses are often symptoms of broader injustices and structural problems, which have the 
potential of leading to more abuses if left unaddressed. As such, these individual abuses 
may be seen as opportunities to identify their root causes and create lasting systemic change. 
$V� VWDWHG� E\�(&&+5�� ´>V@WUDWHJLF� OLWLJDWLRQ� DLPV� WR� EULQJ� DERXW� EURDG� VRFLHWDO� FKDQJHV�
beyond the scope of the individual case at hand. It aims to use legal means to tackle 
injustices thaW�KDYH�QRW�EHHQ�DGHTXDWHO\�DGGUHVVHG� LQ� ODZ�RU�SROLWLFV�µ� �(&&+5������L���
Concretely, this means that when selecting which legal avenue is most relevant to deal with 
a given human rights abuse, the lawyers in charge will not only take the case to the court 
where victory is the most likely. Instead, they will aim to maximise the impact of the case 
and influence jurisdictions, policy, and the general public.  

 
This strategy stems from the fact that, while international law currently focuses mainly 

on states, the question of subjecting multinational corporations to international legal 
obligations is gaining momentum. In an article on corporate accountability, Wolfgang 
Kaleck and Miriam Saage-Maaß (2010) stated: 

´$V� LQWHUQDWLRQDO� FULPLQDO� ODZ� - and notably the field of corporate liability for 
international crimes - is a rapidly evolving one, it is particularly important to initiate 
cases in a carefully considered, strategic manner. This means evaluating the case not 
only by its chances of winning in court but also taking into consideration whether this 
case stands for a number of other similar cases that concern a typical or even systematic 
problem of corporate involvement in international crimes. Even unsuccessful court 
cases can trigger a significant public debate and lead to law reforms and other social 
changes, illustrating that the consequences of this strategic litigation can transcend a 
specific case. Finally, legal disputes can indeed be considered fora for social and 
political dialogue, due to their abilit\�WR�WULJJHU�ZLGHVSUHDG�OHDUQLQJ�DQG�PRELOL]DWLRQ�µ�
(pp. 723-724). 
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As such, ECCHR aims to create legal precedents in order to correct the conduct of 

PXOWLQDWLRQDO�FRUSRUDWLRQV��,Q�GRLQJ�VR��WKH�RUJDQLVDWLRQ�´VHHNV�QRW�RQO\�WR�HQVXUH�MXVWLFH�
for victims, but also to emphasize the inequalities and abuses generated by neoliberal 
HFRQRPLFV�DQG�WKH�SRZHU�RI�FRUSRUDWLRQV�µ�DV�SRLQWHG�RXW�E\�*URVHVFX��������S������� 

 
As a continuation of its use of strategic litigation, ECCHR also engages in strategic 

advocacy, with a view to influencing legislation in the direction of stricter rules on the 
conduct of multinational corporations. Since 2020, ECCHR is an active member of the 
Coalition and participates in the advocacy work done at the EU level to ensure the adoption 
of a due diligence law with the highest standard possible. The adoption of a CSDDD would 
constitute a new avenue through which ECCHR can exercise strategic litigation. 
 

THE CSO COALITION ADVOCATING FOR CORPORATE ACCOUNTABILITY 
AT THE EU LEVEL 

In April 2020, EU Commissioner for Justice Didier Reynders announced that the European 
Commission was committed to introducing rules on mandatory human rights and 
environmental due diligence. Less than a year later, the European Parliament adopted a 
resolution with recommendations to the Commission on corporate due diligence and 
corporate accountability (Business and Human Rights Resource Centre, 2020). Throughout 
the process leading to the formal proposal for a Directive, a coalition of CSOs formed 
around the European Coalition for Corporate Justice (ECCJ) to formulate demands and 
advocate for certain standards with EU institutions and members of the European 
Parliament.5 

 
7KLV� QHZO\� IRUPHG� DG�KRF� FRDOLWLRQ� �´&RDOLWLRQµ�� LV� FRPSRVHG� RI�RUJDQLVDWLRQV�ZLWK�

different backgrounds, each focusing on specific issues, such as human rights, labour rights, 
or environmental protection. The Coalition has had different compositions at different 
stages of the legislative and advocacy process, often organised around a core group. 
Throughout the process, the Coalition has published a number of letters, statements, and 
HYHQ�UHFHQWO\�ODXQFKHG�D�SXEOLF�FDPSDLJQ��7R�JHW�D�UHSUHVHQWDWLYH�YLHZ�RI�WKH�&RDOLWLRQ·V�
demands, this thesis will focus on two of these publications.  

 
The first one LV�D�GRFXPHQW�IURP�6HSWHPEHU������WLWOHG�¶$Q�(8�PDQGDWRU\�GXH�GLOLJHQFH�

OHJLVODWLRQ�WR�SURPRWH�EXVLQHVVHV·�UHVSHFW�IRU�KXPDQ�ULJKWV�DQG�WKH�HQYLURQPHQW·�RXWOLQLQJ�
the principal elements needed at minimum to ensure that the legislation will be effective.6 
This document based on international standards aimed to give European legislators input 
from civil society at an early stage of the legislative process. It includes seven clear points 
regarding the contents of the future framework, including the scope, the obligations, the 

භ 
5 It should be noted that the ECCJ DQG�WKH�&62�FRDOLWLRQ��´&RDOLWLRQµ��DUH�GLIIHUHQW�HQWLWLHV��WKH�(&&-�
being only one of the CSOs represented in the Coalition. 
6 For the publication of this document, the Coalition was composed of ActionAid International, 
Amnesty International, Anti-Slavery International, Clean Clothes Campaign, ClientEarth, CIDSE, 
ECCHR, ECCJ, FIDH, Friends of the Earth Europe, Global Witness, and Oxfam. 



 

due diligence process, remediation procedures, and enforcement (ActionAid International 
et al., 2020). 

 
The second useful document for the purpose of this thesis is a statement released in May 

2022, following the publication of the EuropHDQ�&RPPLVVLRQ·V�SURSRVDO� �(&&-���������
This statement signed by over 220 CSOs outlined the flaws of the proposal and proposed 
changes in the Directive to ensure that it provides for a sound and effective legal 
framework, as opposed to a box-ticking exercise for corporations. This statement was 
SXEOLVKHG�DV�D�UHVXOW�RI�VHYHUDO�PHHWLQJV�RI�WKH�&RDOLWLRQ·V�FRUH�JURXS��WKH�ILUVW�RI�ZKLFK�,�
attended as part of my traineeship in March 2022.7 

 
Now that ECCHR and the Coalition have been introduced, a literature review on 

corporate accountability will be presented to gain a better understanding of the concept. 
 
 

භ 
7 During this meeting, the core group was composed of the following organisations: ECCHR, Clean 
Clothes Campaign, ClientEarth, ECCJ, Friends of the Earth Europe, Anti-Slavery International, Oxfam 
International, Global Witness, CIDSE, FIDH. 
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DEFINING CORPORATE ACCOUNTABILITY 

To fully understand the demands of civil society and the proposed legal framework that is 
the CSDDD, a literature review of the concept of corporate accountability is necessary. 
Indeed, this concept lies at the very heart of both the European impulse for the introduction 
of a due diligence framework and the stated mission of the Coalition. For instance, the 
European Parliament resolution, which called upon the European Commission to propose 
D�'LUHFWLYH�RQ�WKHVH�LVVXHV�ZDV�WLWOHG�¶UHVROXWLRQ�RI����0DUFK������ZLWK�UHFRPPHQGDWLRQV�
WR� WKH�&RPPLVVLRQ�RQ�FRUSRUDWH�GXH�GLOLJHQFH� DQG�FRUSRUDWH� DFFRXQWDELOLW\· (European 
Parliament, 2021). While the term does not appear in the title of the proposal itself, it still 
remains present as an overarching aim of the framework. Indeed, the proposal published 
by the European Commission in February 2022 states in its explanatory memorandum that 
WKH� 'LUHFWLYH� ZLOO� ´LQFUHDVH� FRUSRUDWH� DFFRXQWDELOLW\� IRU� DGYHUVH� LPSDFWV�� DQG� HQVXUH�
coherence for companies regarding obligations under existing and proposed EU initiatives 
RQ�UHVSRQVLEOH�EXVLQHVV�FRQGXFWµ��(XURSHDQ�&RPPLVVLRQ������F��S� 3). 

 
The concept of corporate accountability is not an easy one to define. Indeed, the term 

can refer to a host of rules, norms, and ideals that differ greatly from one another, 
depending on the perspective and the angle it is given. As stated by Baumann-Pauly and 
1RODQ� �������� ´WKH� WHUP� ¶DFFRXQWDELOLW\·�PHDQV�GUDPDWLFDOO\�GLIIHUHQW� WKLQJV� WR�GLIIHUHQW�
SHRSOHµ� �S�� ����� DV� FLWHG� LQ� %HUQD]�� ������ S�� ����� $FFRUGLQJ� WR� WKH� 0HUULDP-Webster 
GLFWLRQDU\�� ZKHUHDV� UHVSRQVLELOLW\� ´LPSOLHV� KROGLQJ� D� VSHFLILF� RIILFH�� GXW\�� RU� WUXVW�µ�
DFFRXQWDELOLW\� ´VXJJHVWV� LPPLQHQFH� RI� UHWULEXWLRQ� IRU� XQIXOILOOHG� WUXVW� RU� YLRODWHG�
REOLJDWLRQµ��0HUULDP-Webster, 2022). While the difference between the two terms is the 
subject of much debate, this thesis will argue that the existence of a sanction mechanism 
holding corporations to effective account is the central difference between corporate 
responsibility and corporate accountability. More generally, Morgera (2020) defined 
DFFRXQWDELOLW\�DV�´WKH�ZD\�LQ�ZKLFK�SXEOLF�DQG�SULYDWH�DFWRUV�DUH considered answerable for 
their decisions and operations, and are expected to explain them when they are asked by 
VWDNHKROGHUV�µ��S�������7KH�IROORZLQJ�FRQFHSWLRQV�RI�FRUSRUDWH�DFFRXQWDELOLW\�DUH�EDVHG�RQ�
articles by Valor (2005), Utting (2008), and Ochoa (2009), Yan & Zhang (2020), and 
Morgera (2020). Note that while they differ in some aspects, these conceptions are not 
mutually exclusive and contribute to a wider understanding of corporate accountability. 
 

CORPORATE ACCOUNTABILITY AS CORPORATE CONTROL 

The first step to getting closer to a working definition of corporate accountability is to 
answer the following question: what are multinational corporations accountable for ? In the 
context of this thesis, the focus will be on human rights abuses and environmental damage 
resulting from the actions of corporations. Indeed, in the many steps of their value chains, 
the conduct of corporations may lead to disastrous consequences for workers, 
communities, and ecosystems, as mentioned in the introduction. Therefore, any such 
damage, which can be directly or indirectly attributed to a company falls within the scope 
of accountability. 

 



 

 
The second question, which can help further advance in the quest for a working 

definition is the following: who are multinational corporations accountable to ? In a 
traditional view of private companies, the executive board is accountable only to the 
shareholders, who are all represented and given a voice within an institution of the 
FRPSDQ\��WKH�VKDUHKROGHUV·�DVVHPEO\��+RZHYHU��DOWHUnative forms of corporate governance, 
such as corporate social responsibility (CSR) and corporate citizenship have gradually 
contributed to changing this narrative. In a 2005 paper engaging in the debate on corporate 
DFFRXQWDELOLW\�� 9DORU� VWDWHV� WKDW� ´>E@\ claiming that companies are accountable for the 
creation of organizational wealth for its multiple constituents, these concepts oppose the 
neoclassical notion of shareholders as the only legitimate agent to sanction corporate 
UHVXOWV�µ��9DORU��������S����7). 

 
$FFRUGLQJ�WR�0RUJHUD���������´FRUSRUDWH�DFFRXQWDELOLW\�LPSOLHV�>���@�ZLGHQLQJ�WKH�VFRSH�

of stakeholders within a company beyond shareholders, so as to include all interest groups 
DIIHFWHG�E\�WKH�FRPSDQ\·V�DFWLYLWLHV��VXFK�DV��JRYHUQPHQWV��HPSOR\HHV��Eoards of directors, 
investors, consumers, suppliers, local communities in and around areas where the company 
RSHUDWHV��FLYLO�VRFLHW\��DQG�WKH�SXEOLF�DW�ODUJH�µ��S�������7R�WDNH�WKLV�HYROXWLRQ�RI�FRUSRUDWH�
constituency even further, given the global reach of value chains and the negative knock-
on effects associated with environmental damage, it can be argued that anyone could 
potentially be affected by the actions of multinational corporations. As such, instead of 
being accountable only to shareholders, companies become subject to public scrutiny under 
FRUSRUDWH�DFFRXQWDELOLW\��9DORU�HYHQ�JRHV�DV�IDU�DV�VD\LQJ� WKDW�´FRUSRUDWH�DFFRXQWDELOLW\�
could be understood as corporate control; that is, the establishment of clear means for 
VDQFWLRQLQJ� IDLOXUH�µ� �9DORU�� ��05, p. 196). Subscribing to this view on corporate 
accountability, Yan & Zhang (2020) define it as the ability of those affected by a corporation 
WR� FRQWURO� WKH� FRUSRUDWH� EHKDYLRXU�µ�ZKHUHLQ� - as argued above - ´WKRVH� DIIHFWHG� E\� D�
FRUSRUDWLRQµ�FDQ�SRWHQWLally be extended indefinitely (Yan & Zhang, 2020, p. 44). 

 
For this control to be effective, however, Valor argues that there are two conditions to 

fulfil. The first condition is that changes need to happen in the system, using market logic 
to incentivise FRUSRUDWLRQV� WR� DGRSW� FHUWDLQ� YDOXHV�� 6KH� QRWHV� WKDW� ´>R@QO\�ZKHQ� YDOXHV�
change at the bottom of society and are incorporated into economic decisions will 
FRPSDQLHV� FKDQJH� WKHLU� EHKDYLRU� WR� UHIOHFW� WKHVH� VRFLDO� YDOXHV�µ� �9DORU�� ������ S�� ������
Currently, this first condition is largely fulfilled, as citizens worldwide demand increased 
ethical standards when consuming goods and services. A recent study shows that over a 
third of global consumers are willing to pay more for more sustainable products (Simon-
Kucher & Partners, 2021). However, this first condition of public opinion and stakeholder 
pressure does not suffice to hold companies to account. Indeed, another study by 
$PHQJXDO�HW�DO���������KDV�VKRZQ�WKDW�´WKH�FRXUW�RI�SXEOLF�RSLQLRQ�PD\�QRW�DOZD\V�EH�DQ�
effective mechanism to align decision-PDNLQJ�ZLWK�OHJDO�DQG�HWKLFDO�VWDQGDUGV�µ�7KLV�PHDQV�
WKDW�IRU�WKH�´VRFLDO�FRQWURO�RI�FRPSDQLHVµ��9DORU��������S��������- and therefore corporate 
accountability - to be achieved, there also needs to be a switch to a different system. 

 
The second condition, Valor argues, is a system change, i.e., switching to one that is not 

EDVHG�VROHO\�RQ�PDUNHW� LQVWUXPHQWV��DQG�ZKHUHE\�FRUSRUDWLRQV�KDYH� WR�DFFHSW�´WKDW� WKH�
common good is more important than the right to receive a dividend, and that social and 
HQYLURQPHQWDO�SHUIRUPDQFH�PXVW�EH�EDODQFHG�ZLWK�HFRQRPLF�SHUIRUPDQFH�µ��9DORU��������
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p. 204). When considering human rights and the environment as the focus for this system 
change, this would equate to putting people and planet before profit in business priorities, 
DV�LV�RIWHQ�GHPDQGHG�E\�FLYLO�VRFLHW\��,Q�RUGHU�WR�EH�IXOILOOHG��WKLV�´SDUDGLJP�RI�WKH�ILUPµ�
should not only be adopted by companies and their shareholders, but Valor insists that 
´>U@HJXODWLRQ�VKRXOG�SURYLGH�FLWL]HQV�ZLWK�SROLWLFDO�PHDQs to sanction corporate social and 
HQYLURQPHQWDO�IDLOXUH�µ��9DORU��������S��������7KLV�FDQ�EH�LQWHUSUHWHG�DV�WKH�QHHG�IRU�OHJDO�
frameworks to impose binding rules to corporations in order for them to be considered 
accountable to society at large. This would elevate the values mentioned in the first 
condition from the status of bottom-up demands from stakeholders to top-down 
obligations from states and legal institutions. Despite not making direct reference to the 
FRQFHSW� RI� GXH� GLOLJHQFH�� WKH� SKUDVH� ´FRUSRUDWH� VRFLDO� DQG� HQYLURQPHQWDO� IDLOXUHµ� LV� D�
particularly adequate one, as - this will be further explained later - the CSDDD foresees the 
liability of companies for their failure to exercise their human rights and environmental due 
diligence. 

 

CORPORATE ACCOUNTABILITY AS AN ALTERNATIVE TO CSR 

Whereas Valor (2005) considers CSR as a concept contributing to the achievement of 
FRUSRUDWH� DFFRXQWDELOLW\�� 8WWLQJ� ������� VHHV� WKH� ULVH� RI� WKH� ´FRUSRUDWH� DFFRXQWDELOLW\�
PRYHPHQWµ� DV� D� IRUP�RI� FRQWHVWDWLRQ� RI� WKH�PDLQVWream CSR agenda, involving direct 
confrontation with corporations and their conduct (p. 960). Yan & Zhang (2020) echo this 
vision when explaining the fundamental difference between corporate responsibility and 
DFFRXQWDELOLW\�� $FFRUGLQJ� WR� WKHP�� ´>F@RUSRUDWe responsibility is focusing on voluntary 
approaches to engage with social/environmental issues, while corporate accountability is 
more about the confrontational or enforceable framework of influencing corporate 
EHKDYLRXU�µ� �<DQ�	�=KDQJ��������S�� ����� ,Q�Kis view, the rise of this movement in the 
context of a well-established CSR agenda - consisting of voluntary initiatives by 
multinational corporations to mitigate their poor social and environmental performance - 
is surprising. Indeed, he argues that CSR hDG�SDUWO\�PDQDJHG�WR�WDPH�DFWLYLVP�DQG�´UHFDVW�
WKH� UHVSRQVHV�RI� FLYLO� VRFLHW\µ� LQ� FDVHV� RI� FRUSRUDWH�PLVFRQGXFW� �8WWLQJ�� ������ S�� ������
However, while corporations engaged in CSR schemes to reduce the occurrence of 
´VKRFNLQJ�HYHQWVµ�WKDW�KDG�WUDGLWLRQDOO\�been the cause of civil society responses, Utting 
notes that the very same corporations were making use of their instrumental, discursive, 
and structural power to spread and embed neoliberal policies and ideas (Utting, 2008, p. 
������+H�H[SODLQV�WKDW�´>W@Ke rise of contestation centred on TNCs, then, derives in part 
from concerns about the ways in which global corporations are implicated in global 
injustice, and the absence of laws and institutions that can effectively regulate corporate 
JOREDOL]DWLRQ�µ��S� ������(VVHQWLDOO\��WKH�PDLQVWUHDP�&65�DJHQGD�KDG�IXOILOOHG�9DORU·V��������
first condition for corporate accountability, with moral values having made their way from 
consumers to executive boards, but not the second condition requiring adequate regulation 
and effective control over companies. 

 
On the difference between CSR and corporate accountability, Utting (2008) states: 

´:KHUHDV�&65�LV�YHU\�PXFK�DERXW�YROXQWDULVP��LQ�WKH�GXDO�VHQVH�RI�ERWK�LQGLYLGXDO�
agents taking action and voluntary initiatives, corporate accountability redirects 
attention to the question of corporate obligations, the role of public policy and law, 



 

the imposition of penalties in cases of non-compliance, the right of victims to seek 
UHGUHVV��DQG�LPEDODQFHV�LQ�SRZHU�UHODWLRQV�µ��S������ 

 
:KLOH�8WWLQJ·V��������YLHZV�RQ�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�WZR�FRQFHSWV�GLIIHU�IURP�

WKRVH�RI�9DORU��8WWLQJ�DOVR�DUJXHV�WKDW�WKH�DLP�RI�FRUSRUDWH�DFFRXQWDELOLW\�LV�WR�DVVHUW�́ VRFLDO�
FRQWURO�RYHU�FRUSRUDWH�FDSLWDOLVPµ��S������� 

 
With this different, more ambitious approach, Utting notes that significant regulatory 

progress has already been achieved by the corporate accountability movement. He 
mentions three developments particularly relevant to the present thesis. The first one 
pertains to WKH�PRYHPHQW·V�GHFRQVWUXFWLRQ�RI�WKH�GRPLQDQW�YLHZ�WKDW�YROXQWDU\�LQLWLDWLYHV�
E\�FRUSRUDWLRQV�´DUH�D�SUHIHUUHG�VXEVWLWXWH�IRU�ELQGLQJ�OHJDOLVWLF�UHJXODWLRQµ��S��������7KLV�
approach not only reasserts the importance of legal provisions in the fields of human rights 
and the environment, but also allows for a hybrid form of regulation, whereby international 
voluntary initiatives result in parliaments and other institutions inscribing them as national 
or international laws (p.969). This form of regulation, namely converting existing soft-law 
principles into legally binding provisions, is exactly the type of dynamic that could make 
the EU corporate due diligence law effective. Indeed, while some international soft-law 
frameworks, such as the UNGPs, do not foresee sanction mechanisms, many of the 
principles they contain are largely praised by civil society. As such, if the practice of due 
diligence described in the UNGPs were to be used in the EU due diligence law and given 
¶WHHWK·� E\� VDQFWLRQLQJ� QRQ-compliance, then the framework could prove effective for 
implementing corporate accountability. 

 
Secondly, the corporate accountability movement has also contributed to challenging the 

traditional focus of international law, namely defining the responsibilities and obligations 
of states. By recalling the need for international laws targeting multinational corporations 
as fully-fledged actors of international relations, the corporate accountability agenda is 
giving rise to the legalisation of a field previously largely considered as a space for self-
regulation (Utting, 2008, p. 969). Finally, the corporate accountability movement has 
enabled the use of so-FDOOHG�¶VXEDOWHUQ�OHJDOLW\·�RU�¶FRXQWHU-KHJHPRQLF�OHJDOLW\�·�DQ�DUHQD�RI�
ODZ��ZKHUHE\�́ VRFLDO�JURXSV��LQGLYLGXDOV�DQG�Fommunities whose livelihoods, identity, rights 
and quality of life are negatively affected by states and corporations [...] use the existing 
legal apparatus to seek redress for injustice and participate in struggles and processes 
associated with accountabiOLW\�µ��8WWLQJ��������S��������7KH�DXWKRU�IXUWKHU�QRWHV�WKDW�´D�NH\�
feature of such struggles is transnational activism that connects actors at local, national, 
UHJLRQDO�DQG�JOREDO�OHYHOV�µ��8WWLQJ��������S��������7KLV�IRUP�RI�OHJDO�DFWLYLVP�LV�UHPLQLVFHQW 
of the concept of strategic litigation presented above, which lies at the centre of the 
activities and philosophy of ECCHR, where the idea for this thesis initially started. 

 
With such collaborative approaches to establishing corporate accountability, Utting 

�������REVHUYHV�WKDW�´QHZ�FRDOLWLRQV�DQG�DOOLDQFHV�PD\�EH�RYHUFRPLQJ�WKH�IUDJPHQWDWLRQ�
DQG� WHQVLRQV� WKDW� KDYH� GLYLGHG� FLYLO� VRFLHW\� DFWRUV� FRQFHUQHG�ZLWK�71&V�µ� �S�� �����%\�
bringing together NGOs, trade unions, and groups of affected persons from the Global 
North and the Global South, civil society is able to unite in stronger groups, allowing them 
to gain legitimacy and capability. One example of such an alliance cited by the author is the 
Clean Clothes Campaign, which has been an active member of the CSO coalition working 
on the EU due diligence framework. With the presence of previously established thematic 
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coalitions, such as the Clean Clothes Campaign and the European Trade Union 
Confederation (ETUC) in the CSO coalition, it appears that the corporate accountability 
movement is further broadening its support base and evolving to an even higher level of 
legitimacy and representation. 

 

CORPORATE ACCOUNTABILITY AS THE ERA OF LAW AND LEGAL 
INSTITUTIONS 

While the struggle for corporate accountability may seem long and tenuous, looking at it in 
its historical scope does provide reasons to remain hopeful. As formulated by Ochoa 
��������´>R@QH�FDQ�WKLQN�RI�WKH�LVVXH�RI�EXVLQHVV�DQG�KXPDQ�ULJKWV�DV�RFFXS\LQJ�HVVHQWLDOO\�
three eras: the era of impunity, the era of civil society and self-regulation, and the era of law 
DQG�OHJDO�LQVWLWXWLRQV�µ��S��������,Q�WKLV�DQDORJ\��WKH�HUDV�RXWOLQHG�E\�2FKRD��������FDQ�EH�
linked to the general frameworks referred to by Valor (2005) and Utting (2008). The era of 
impunity corresponds to the period preceding the introduction of the first initiatives for 
corporate responsibility, when corporate abuses were largely undocumented and definitely 
unsanctioned. The era of civil society and self-regulation, arising in this vacuum, covers the 
period characterised by the rise of the CSR agenda, which both Valor (2005) and Utting 
(2008) refer to, although in different terms. Ochoa (2009) defines this era as being marked 
E\�́ QRWDEOH�H[DPSOHV�RI�UHVSRQVLYH�FRUSRUDWH�VHOI-regulation and also in mounting pressure 
from interested parties on international financial organizations and the United Nations to 
IDFLOLWDWH�JOREDO�GLDOHFWLFDO�HQJDJHPHQW�RQ�WKH�LQWULFDWH�QH[XV�RI�EXVLQHVV�DQG�KXPDQ�ULJKWV�µ�
(p. 292). Despite that, she notes that efforts by international organisations in this endeavour 
ZHUH�´VSRUDGLF�DQG�UHODWLYHO\�GLVFUHWHµ��2FKRD��������S������� 

 
,Q� D� ZD\� WKDW� LV� FORVHU� WR� 9DORU·V� FRQFHSWLRQ� RI� WKH� UHODWLRQVKLS� EHWZHHQ� &65� DQG�

corporate accountability, Ochoa (2009) notes that some initiatives undertaken during the 
era of civil society and self-regulation paved the way for the next era, that of law and legal 
institutions. In particular, she points to the work of the Special Representative of the 
Secretary-General (SRSG) on the issue of business and human rights, John Ruggie, which 
FRQVLVWHG� LQ� ´mapping the multitude of interested parties, organizing the prolific and 
dispersed dialogues on business and human rights, and channeling that discourse into the 
three now-familiar pieces of the IUDPHZRUN�KH�KDV�SURYLGHG�µ��2FKRD��������S��������7KH�
framework referred to is the so-FDOOHG�¶3URWHFW��5HVSHFW��5HPHG\·�IUDPHZRUN��ZKLFK�ZDV�
later adopted in the form of the UNGPs.  

 
At the time of writing, Ochoa (2009) considers that the era of law and legal institutions 

LV�\HW�WR�FRPH��)RU�WKLV�WUDQVLWLRQ�WR�WDNH�SODFH��VKH�FRQVLGHUV�WKDW�VWDWHV�´KDYH�WR�SOD\�D�
OHDGHUVKLS�UROH�LQ�QHJRWLDWLQJ�WKH�QHHGV�RI�LQWHUHVWHG�SDUWLHV�µ��S��������,QGHHG��VKH�DUJXHV�
WKDW� ´WKLV� ZRUN�� ZKLFK� VWDWHV� DUH� XQLTXHO\� ZHOO� SRVitioned to perform, is a mandatory 
element of the law-making and institution-EXLOGLQJ�SURMHFW�WKDW�OLHV�DKHDG�µ��2FKRD��������
p. 292). In addition to potential new solutions arising from states assuming a leadership 
role, she recalls that many policy proposals already exist in the form of calls by the human 
ULJKWV� FRPPXQLW\� XUJLQJ� VWDWHV� WR� ´WDNH� WKH� VWHSV� QHFHVVDU\� WR� WUDQVIRUP� H[LVWLQJ�
international codes, guidelines, and norms into binding standards and definitive legal 
guidance for businesses and affected communities on the responsibilities of businesses for 
KXPDQ�ULJKWV�KDUPV�µ��2FKRD��������S��������%XLOGLQJ�RQ�WKH�QHHG�IRU�WKH�HVWDEOLVKPHQW�RI�



 

national and international legally binding frameworks, it can be said that this third and last 
era amounts to the achievement of corporate accountability. 
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THE EVOLVING POLICY FIELD OF DUE DILIGENCE 

As seen above, the use of due diligence as a tool for ensuring corporate respect for human 
rights and the environment is fairly recent. This section will serve as a review of the concept 
of due diligence in existing frameworks, particularly its path from voluntary to mandatory 
frameworks. As such, the first policy document to be presented will be the UNGPs, which 
served as a blueprint for putting due diligence in the spotlight in the regulation of corporate 
conduct. Then, I will look at two examples of existing mandatory due diligence legislation 
LQ� (XURSH�� QDPHO\� WKH� )UHQFK� ¶/RL� GH� YLJLODQFH·� DQG� WKH� *HUPDQ�
Lieferkettensorgfaltspflichtengesetz, to see how the concept of due diligence was translated 
into mandatory measures. Note that, while there is currently an ongoing process to translate 
the UNGPs into a legally binding instrument, the so-FDOOHG�¶%LQGLQJ�7UHDW\·��%ULJKW��������
VWDWHV� WKDW� ´REWDLQLQJ� D� FRQVHQVXV�RQ�PHDQingful legal obligations for businesses at the 
LQWHUQDWLRQDO�OHYHO�PLJKW�SURYH�GLIILFXOW�DQG�DWWHPSWV�LQ�WKLV�UHVSHFW�KDYH�IDLOHG�LQ�WKH�SDVW�µ�
(p. 10). For this reason and because this thesis focuses on the European context, I will not 
go into further detail on this process, which is currently at the stage of drafts. After 
introducing these frameworks, I will present business arguments supporting the 
introduction of legally binding measures for corporate due diligence. Finally, I will present 
existing frameworks at the EU level that aim to regulate corporate conduct regarding 
sustainability issues. 

 

THE UN GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS 

As a central concept in the type of legislation at hand, it is worth exploring the origins and 
different conceptions of due diligence. Having emerged around the turn of the 21st century 
and originally limited to financial and commercial risk assessment, due diligence started 
being used notably by the OECD to establish standards regarding anti-corruption. Since 
then, however, the concept has also played a central role in the development of standards 
aiming to regulate corporate conduct in relation to human rights (Martin-Ortega, 2014). 
This is notably the case in the UNGPs. 

 
The UNGPs are a set of 31 non-binding guidelines outlining the roles and responsibilities 

RI� 6WDWHV� DQG� EXVLQHVVHV� LQ� WKH� LPSOHPHQWDWLRQ� RI� WKH� ¶3URWHFW�� 5HVSHFW�� 5HPHG\·�
framework. This framework is reflected in the three-pillar structure of the UNGPs. The 
first pillar recalls the duties that States already have under international law to protect 
universally recognised human rights. The second pillar establishes the corporate 
responsibility to respect human rights and lays out concrete steps that businesses should 
take to meet this responsibility. The third pillar relates to the duties of States and businesses 
in providing access to remedy for people affected by human rights abuses by corporate 
actors. It includes State-based judicial and non-judicial mechanisms, as well as introduces 
criteria for non-State-based grievance mechanisms as a form of remediation. The text was 
unanimously endorsed by the Human Rights Council of the UN in 2011, making it the first 
international standard on corporate conduct relating to human rights with global legitimacy. 
However, it must be noted that the introduction of this framework did not aim to impose 
DGGLWLRQDO�REOLJDWLRQV�RQ�FRUSRUDWLRQV��EXW�UDWKHU�WR�SURSRVH�´D�QHZ�VWDQGDUG�IRU�D�QHZ�



 

UHVSRQVLELOLW\µ� �0DUWLQ-Ortega, 2014, p. 56). In fact, the preamble of the UNGPs even 
VWDWHV� WKDW� ´>Q@RWKLQJ� LQ� WKHVH� *XLGLQJ� 3ULQFLSOHV� VKRXOG� EH� UHDG� DV� FUHDWLQJ� QHZ�
LQWHUQDWLRQDO�ODZ�REOLJDWLRQVµ��8QLWHG�1DWLRQV��������S������0RUJHUD��������HYHQ�IUDPHV�WKH�
DGRSWLRQ�RI�WKH�IUDPHZRUN�DV�KDYLQJ�́ HPHUJHG�IURP�WKH�UHMHFWLRQ�RI�WKe idea that there are 
GLUHFW�OHJDO�REOLJDWLRQV�DULVLQJ�RI�LQWHUQDWLRQDO�ODZ�IRU�FRPSDQLHVµ��S�������$V�VXFK��XVLQJ�
the distinction described above, the UNGPs themselves do not provide greater corporate 
accountability, but rather build on the premise of corporate responsibility. 

 

Figure 1 ��7KH�WKUHH�SLOODUV�RI�WKH�¶3URWHFW��5HVSHFW��5HPHG\·�IUDPHZRUN�DV�SUHVHQWHG�LQ�
the UNGPs 

 
Source : Herbert Smith Freehills (2021) 

 
This hybrid approach to standard-setting has many implications as to how the UNGPs 

are implemented. First of all, the non-binding nature of the principles implies that 
businesses have the freedom to decide whether or not to take steps to comply with them. 
On the one hand, this could mean that the framework is ineffective if large players with 
significant potential for adverse impacts do not take the UNGPs into account. On the other 
hand, it also means that businesses deciding to comply on a voluntary basis could be 
disadvantaged compared to other companies engaging in business as usual, as will be 
explained later. Another downside of this approach is the big potential for corporate 
capture. In fact, while the UN has leadership on discussions happening around the 
framework, it is keen on giving corporate actors a central role. This is most apparent at the 
UN Forum on Business and Human Rights, organised each year to host discussions on 
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implementation, where UN officials, government representatives, and executives of 
multinational corporations share the stage.8 

Perhaps the most innovative contribution of the UNGPs to the field of human rights is 
the reliance on the concept of due diligence as the central mechanism in the second pillar, 
the corporate responsibility to respect human rights (Martin-Ortega, 2014). In the 
document, due diligHQFH�LV�GHILQHG�DV�WKH�SURFHVV�E\�ZKLFK�EXVLQHVVHV�´LGHQWLI\��SUHYHQW��
PLWLJDWH�DQG�DFFRXQW�IRU�KRZ�WKH\�DGGUHVV� WKHLU�DGYHUVH�KXPDQ�ULJKWV� LPSDFWVµ� �8QLWHG�
Nations, 2011, p.17). While developing his framework, the SRSG took particular care in 
using intelligible language for all actors concerned. In fact, Martin-Ortega (2014) notes that 
WKH�IUDPHZRUN�´DLPHG�WR�XVH�WHUPLQRORJ\�IDPLOLDU�LQ�ERWK�KXPDQ�ULJKWV�ODZ�DQG�EXVLQHVV�
management practices. It translated the due diligence that companies were accustomed to 
SHUIRUPLQJ�LQ�FRPPHUFLDO�UHODWLRQV�DQG�WUDQVDFWLRQV�LQWR�WKH�VSKHUH�RI�KXPDQ�ULJKWV�µ��SS��
50-51). 

All in all, while the UNGPs do not provide for corporate accountability as defined above, 
they certainly set the scene for due diligence obligations to be used in legally binding 
national and supranational legislation, as argued by Ochoa (2009). Indeed, the UN Working 
Group on Business and Human Rights has been welcoming initiatives to make the due 
diligence as laid out in the UNGPs mandatory through national and supranational 
legislation. In a 2018 report to the UN General Assembly, it references existing legislative 
processes for the adoption of mandatory human rights Due Diligence (mHRDD), 
regarding them as positive developments for the field of business and human rights (United 
1DWLRQV���������7KH�UHSRUW�ZHOFRPHV�DPRQJVW�RWKHUV�WKH�)UHQFK�¶/RL�GH�YLJLODQFH·�DGRSWHG�
in 2017, as well as the German discussions on a supply chain due diligence law and the EU 
Conflict Minerals Regulation, which were in development at the time. As a general principle, 
WKH�:RUNLQJ�*URXS�VWDWHV�WKDW�´>W@KH�PRVW�LPSRUWDQW�HOHPHQW�ZKHQ�FRQVLGHULQJ�OHJLVODWLRQ�
on human rights due diligence or disclosure is to build on the Guiding Principles and 
PLQLPL]H�DQ\�GLIIHUHQFHV�µ� �8QLWHG�1DWLRQs, 2018, p. 18). In general, it can be said that 
legislation transcribing international standards to make them mandatory maximises its 
impact when remaining as close as possible to the original standard, as it allows for a 
harmonised enforcement. Additionally, the Working Group notes that further legislative 
SURSRVDOV�VKRXOG�SURPRWH�´>U@REXVW�KXPDQ�ULJKWV�GXH�GLOLJHQFH�DV�RSSRVHG�WR�¶WLFN�ER[·�
DSSURDFKHV�� DV�SUHYHQWLRQ�DQG� LPSOHPHQWDWLRQ�PXVW�EH� WKH� HQG�JRDOµ� �8QLWHG�1DWLRQV��
2018, p. 19). In that sense, the Working Group clearly states its intention for the UNGPs 
to inspire legally binding mechanisms at different levels, ultimately delivering effective 
corporate accountability. 

 

¶/OI DE VIGILANCE· IN FRANCE 

One prime example of national legislation for mandatory due diligence is the French so-
FDOOHG�¶/RL�GH�YLJLODQFH·��LQ�IXOO�� ¶/RL�UHODWLYH�DX�GHYRLU�GH�YLJLODQFH�GHV�VRFLpWpV�PqUHV�HW�

භ 
8 During a previous internship in 2019, I participated in the UN Forum on Business and Human Rights 
and attended panel discussions with representatives of large multinational corporations with a history 
of human rights and environmental harm, such as Pepsico, Nestlé, and Total, amongst others. 



 

HQWUHSULVHV�GRQQHXVHV�G
RUGUH·��9 This law imposes a duty to take adequate steps to identify, 
prevent and mitigate environmental and human rights harm that could be caused by their 
subsidiaries or through their business relationships. As such, the French law imposes 
mandatory human rights and environmental due diligence (mHREDD). This is done 
through the publication of an annuDO�¶YLJLODQFH�SODQ·��ZKHUHLQ�FRPSDQLHV�PXVW�VKRZ�WKDW�
they have evaluated and addressed risks of human and environmental damage in their global 
operations. Although it is the first law of its kind and establishes significant obligations for 
corporations, civil society has expressed its discontent with the scope of application. 
Indeed, it applies to all companies headquartered in France with more than 5,000 employees 
in France or 10,000 employees worldwide, which represents far fewer companies than those 
whose value chains have a high potential for human rights and environmental adverse 
LPSDFWV� �$FWLRQ$LG� )UDQFH� HW� DO��� ������� +RZHYHU�� WKH� IDFW� WKDW� WKH� ¶/RL� GH� YLJLODQFH·�
engages the civil liability of businesses that fail to comply with their due diligence obligation 
constitutes a significant leap in the achievement of corporate accountability. Legal 
proceedings using this law have already been initiated, but none has led to a verdict. 

 
One of these cases was initiated in 2017 by ECCHR and partner Mexican human rights 

organisation ProDESC against French energy company EDF for not complying with its 
duty of vigilance in the lead up to the establishment of a giant wind farm in Mexico. Indeed, 
the complainants claimed that the company had violated the right to free, prior and 
informed consent of a local Indigenous community, on whose territory the wind farm was 
to be erected (ECCHR et al., 2020). In 2021, the Paris civil court confirmed the competence 
RI�WKH�MXGLFLDO�FRXUW�LQ�PDWWHUV�UHODWLQJ�WR�WKH�¶/RL�GH�YLJLODQFH·��%XVLQHVV�DQG�+XPDQ�5LJKWV�
Resource Centre, 2022a). Before a verdict was pronounced, the Mexican state-owned 
company that signed a contract with EDF in 2019 decided to cancel it in June 2022 as a 
´UHVXOW�RI�D�FRXUW�UXOLQJµ�ZLWK�QR�IXUWKHU�GHWDLOV��$]]opardi, 2022). This shows that the law, 
while not having yielded court decisions, could prevent other projects from violating 
Indigenous and other rights in their implementation and serve as a precedent for similar 
cases. As such, in its relatively short tLPH�LQ�IRUFH��WKH�¶/RL�GH�YLJLODQFH·�KDV�EHHQ�GHVFULEHG�
DV�´D�KLVWRULF�VWHS�IRUZDUG�IRU�WKH�FRUSRUDWH�DFFRXQWDELOLW\�PRYHPHQW��DQG�D�WHVWDPHQW�RI�
the importance of civil society participation in the law-PDNLQJ� SURFHVVµ� �&RVVDUW� HW� DO���
2017). 
 

LIEFERKETTENSORGFALTSPFLICHTENGESETZ IN GERMANY 

The German supply chain due diligence law is another, more recent example of national 
legislation for mandatory due diligence.10 This law will come into force on 1st January, 2023 
for companies headquartered in Germany with more than 3,000 employees, and on 1st 
January, 2024 for companies with more than 1,000 employees. Strictly from this 
SHUVSHFWLYH�� LW� FDQ� DOUHDG\� EH� QRWHG� WKDW� WKLV� ODZ� LV� PRUH� DPELWLRXV� WKDQ� WKH� ¶/oi de 
YLJLODQFH·�� +RZHYHU�� WKH� HVWLPDWHG� QXPEHU� RI� FRPSDQLHV� LQFOXGHG� LQ� WKH� VFRSH� RI� WKH�
LkSG, around 3,500 in total, is still very low (Koos, 2022). While the content of the law 

භ 
9  The text of the law can be found here (in French): 
https://www.legifrance.gouv.fr/download/pdf?id=9aawcYcwvkntYs2UUCMWL4iX_erjixoTD_Jy3
AVXRFk= 
10 The text of the law can be found here (in German): https://www.buzer.de/s1.htm?g=LkSG&f=1 

https://www.legifrance.gouv.fr/download/pdf?id=9aawcYcwvkntYs2UUCMWL4iX_erjixoTD_Jy3AVXRFk=
https://www.legifrance.gouv.fr/download/pdf?id=9aawcYcwvkntYs2UUCMWL4iX_erjixoTD_Jy3AVXRFk=
https://www.buzer.de/s1.htm?g=LkSG&f=1
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focuses particularly on human rights, Koos argues that environmental standarGV� ´DUH�
relevant to human rights because they affect people's immediate lives in the environment 
of production and trade and are covered by the law on the recording of human rights 
violations as a result of severe environmental damage and on the imposition of 
HQYLURQPHQWDO� REOLJDWLRQV�µ� �.RRV�� ������ S�� ������ $V� VXFK�� WKLV� ODZ� DOVR� LPSRVHV�
mHREDD obligations. 

 
Although this law constitutes an attempt at implementing the UNGPs through national 

legislation, it fails to impose a due diligence process as extensive as the one present in the 
¶3URWHFW��5HVSHFW��5HPHG\·�IUDPHZRUN��,QGHHG��WKH�/N6*�OLPLWV�WKH�GXH�GLOLJHQFH�REOLJDWLRQ�
to direct suppliers only, whereas the UNGPs aimed for the value chain as a whole (both 
upstream and downstream activities) to be taken into account (Koos, 2022). This restricted 
application has been the subject of civil society criticism, as human rights abuses and 
environmental damage typically happen at the sub-supplier level (Koos, 2022). In addition 
to this major shortcoming, the LkSG also does not provide for civil liability claims, contrary 
to its French counterpart. Instead, the enforcement in this law is done through 
administrative supervision by the Federal Office for Economic Affairs and Export Control 
(BAFA). However, this power RI�LQWHUYHQWLRQ�E\�WKH�%$)$�FDQ�EH�H[HUFLVHG�ERWK�´DW�WKH�
request of affected persons or ex officioµ��.RRV��������S��������7KLV�PHDQV�QRW�RQO\� WKDW�
affected persons will be given a legal avenue to file complaints in cases of corporate abuse, 
but also that the authority has the possibility of initiating investigations on its own initiative. 

 
Given a recent wave of recruitment for specialists on the LkSG at BAFA, there is hope 

that it will put in place a system for verifying compliance and take administrative action 
from the moment the law enters into force.11 Since the LkSG is not in force yet, there are 
currently no ongoing procedures related to the corporate due diligence obligations it sets 
out. 
 

THE BUSINESS CASE FOR MANDATORY DUE DILIGENCE 

As mentioned above, the support for legally-binding duties relating to human rights due 
diligence does not only come from civil society, but also from the private sector. In a study 
based on surveys of business actors, Smit et al. (2020) found that a majority of businesses 
are favourable to the introduction of such obligations, for two major reasons. 

 
The first one is legal certainty and clarity. Indeed, the businesses surveyed showed an 

overall dissatisfaction with currently applicable legal norms on due diligence, stating that 
they are inefficient, ineffective, and incoherent. (Smit et al., 2020, p. 269). As such, the 
introduction of laws clarifying the expected conduct of corporations and the standards they 
must comply with could rectify this legal confusion for European businesses. Given that 
companies that may have negative human rights and environmental impacts typically 
operate in many countries, having to adapt to the legal standards of each individual state 
requires considerable effort on their part. Therefore, if the same due diligence rules applied 
in all of the EU, companies would have to comply with one single framework, instead of 
potentially 27 different ones. 
භ 
11 Personal communication with a Senior Legal Advisor at ECCHR, 2nd December, 2022. 



 

 
The second reason relates to competition with other firms. Indeed, with a CSR-based 

approach to human rights and the environment, companies would voluntarily take steps to 
put in place a due diligence mechanism as set out in the UNGPs. Those businesses were 
potentially running the risk of losing competitiveness compared to other companies, as 
preventing adverse effects might entail raising costs to ensure sustainable sourcing, good 
working conditions, and environmental protection, amongst others. Therefore, a 
harmonised due diligence framework within the EU would create a level playing field and 
ensure that sustainability commitments do not place certain businesses at a disadvantage. 
(Smit et al., 2020, p. 269) 

 
For these two reasons, an EU-wide framework carries a significant potential, as it could 

centralise rules on the conduct of corporations and ensure that all companies play by those 
same rules within the EU single market. 

 

DUE DILIGENCE IN THE EUROPEAN UNION 

At the level of the European Union, the Corporate Sustainability Due Diligence Directive 
is not the first attempt at introducing sustainability rules for corporations. It is true, 
however, that previous measures either had a narrower scope, or more limited practical 
means. 

 
One good example of a measure with a narrower scope is the Conflict Minerals 

Regulation (CMR), which entered into force in 2021. As its name suggests, this Regulation 
aims to prevent the contribution of European businesses to perpetuating armed conflict, 
violence and human rights abuses through their sourcing of minerals. In particular, the 
Regulation focuses on so-FDOOHG�¶FRQIOLFW�PLQHUDOV·��QDPHO\�WLQ��WXQJVWHQ��WDQWDOXP��DQG�JROG�
- also shortened as 3TG. In this case, the text is directly meant to implement an existing 
international standard - the OECD Due Diligence Guidance for Responsible Supply Chains 
of Minerals from Conflict-Affected and High-Risk Areas - and inscribe it in European law 
(European Commission, 2021). As such, the Regulation aims to ensure that European 
companies importing and smelting 3TG meet international responsible sourcing standards 
set out in the OECD Guidance. This document contains a five-step framework for risk-
EDVHG�GXH�GLOLJHQFH�LQ�WKH�PLQHUDO�VXSSO\�FKDLQ��2(&'���������7KH�ILYH�VWHSV�DUH��́ HVWDEOLVK�
strong company management systems; identify and assess risk in the supply chain; design 
and implement a strategy to respond to identified risks; carry out an independent third-
party audit of supply chain due diligence, and; report annually on supply chain due 
GLOLJHQFH�µ� �2(&'�� ������ SS�� ��-19). This framework is inspired by the due diligence 
process described in the UNGPs, which also informed the framework contained in the 
CSDDD. Despite the potential of this Regulation, however, it lacks an enforcement 
mechanism to guarantee corporate compliance with it. Indeed, the only consequences 
foreseen in the CMR for cases of non-compliance are warnings by Member States and the 
imposition of deadlines to address the issue (OECD, 2016). As such, not only is the CMR 
limited in scope, it also fails to provide sufficient coercive measures to reach its goals. 

 
Another example of previous sustainability legislation at the EU level is the recent 

Corporate Sustainability Reporting Directive (CSRD), adopted by the European Parliament 
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on 10th November, 2022 (Council of the European Union, 2022a). This law introduces 
detailed sustainability reporting requirements - such as environmental rights, social rights, 
human rights and governance factors - for large companies and listed SMEs. While this 
Directive aims to ensure sustainable finance rather than sustainable activities in general, it 
shows that the EU is conscious that a transition to a sustainable Union requires raising 
expectations for the private sector. Still, this view of sustainability based on finance and 
accounting allows corporations to relegate crucial issues to a simple reporting exercise, as 
opposed to adopting far-reaching and transversal policies at top-management level.  

 
As such, the CSDDD, with its more ambitious scope and the possibility for legal 

consequences in cases of non-compliance, shows a higher transformative potential. 



 

AN ANALYTICAL FRAMEWORK FOR CORPORATE ACCOUNTABILITY 

Now that the concept of corporate accountability has been defined in more detail, it needs 
to be operationalised in order to analyse the proposed European due diligence law. In an 
article from 2020, Bernaz (2020) conceptualises corporate accountability into an analytical 
framework based on the conception of accountability developed by Gupta and van Asselt 
(2019). This framework breaks down corporate accountability into seven questions listed 
in the table below (Table 1). This framework was developed in the context of the 
elaboration of a legally binding instrument for human rights due diligence at the level of 
the UN. The article presents four models of corporate accountability that such a treaty 
would offer, including two based on existing UN references for human rights - The UNGPs 
and the Universal Declaration of Human Rights (UDHR) - and two proposals formulated 
by the author herself, the progressive model and the transformative model. She assesses 
the strength of these models based on specific characteristics, such as material scope, 
obligations, and enforcement. 
 

Table 1 : Analytical framework for corporate accountability developed by Bernaz (2020), 
adapted from Gupta & van Asselt (2019) 

 
1. Who is to be held to account? 
2. Accountable to whom? 
3. What is the expected behaviour? 
4. :KDW�LV�WKH�VWDQGDUG·V�OHJDO�IRUFH" 
5. What is the process by which to assess if standards are being met? 
6. What remedial processes are in place? 
7. What forms of reparation are available to victims? 

 
 
 
Models of corporate accountability based on existing systems 

 
The UNGPs model :  
According to Bernaz, the UNGPs only allow for a weak model of corporate accountability. 
The author cites two main reasons for this. The first one is that the material scope of the 
UNGPs undermines the indivisibility and interrelatedness of all human rights, by 
mentioning the rights of certain vulnerable groups as mere add-ons, and not as part of the 
main body of references. The second one is that the framework does not foresee any 
specific enforcement mechanism, and as a result does not guarantee compliance with its 
principles. The only stated advantage of the UNGPs model is that it would bring coherence 
to the business and human rights regulatory landscape (Bernaz, 2020, p. 52). 
 
The UDHR model : 
Bernaz argues that the model of corporate accountability based on the Universal 
Declaration of Human Rights is also weak. This is mainly because it does not contain an 
enforcement mechanism, rendering it as ineffective as the UNGPs model. However, she 
does note that this model would have a symbolic weight, as the UDHR has been a political 
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and legal reference for over 70 years (Bernaz, 2020, pp. 53-54). Nonetheless, this model 
remains weaker than the UNGPs model, as the UDHR contains no specific information 
on business and human rights or due diligence. 
 
 
Models of corporate accountability proposed by Bernaz (2020) 
 
The progressive model :  
This model proposed by Bernaz is relatively strong compared to the ones presented above. 
Indeed, it contains clear obligations for companies to respect human rights and for states 
to facilitate the redress of human rights abuses when they happen. Additionally, one key 
innovation of this model is that it recognises direct binding human rights obligations for 
FRUSRUDWLRQV��ZKHUHDV�H[LVWLQJ�PRGHOV�RQO\�LPSRVH�WKHP�RQ�VWDWHV��7KH�$FKLOOHV·�KHHO�RI�
this model, however, is that it only foresees domestic enforcement, making it almost entirely 
reliant on state performance. At the level of the UN and its 193 Member States, this would 
likely lead to significant discrepancies in enforcement (Bernaz, 2020, p. 56). 
 
The transformative model :  
The last model was developed by Bernaz as idealistic, but potentially the strongest one, as 
it marks a clear break from existing international law. Indeed, not only does it establish 
corporate human rights obligations as is the case in the progressive model, but it also 
foresees corporate criminal liability for international crimes. Furthermore, these stricter 
obligations would be complemented by international enforcement mechanisms, ensuring 
the coherence and replicability of enforcement. However, this proposed model comes with 
a host of legal challenges, including the question of complementarity between international 
and other courts, as well as that of the distinction between state responsibility and corporate 
liability in cases where abuses are committed jointly by states and companies (Bernaz, 2020, 
p. 58). 
 
Based on their level of strength, the four models of corporate accountability presented 
above can be placed on a spectrum ranging from weak to strong. This spectrum will also 
be useful to situate the two approaches to corporate accountability, which will be presented 
in the analysis below. 
 

Figure 2 : Corporate accountability strength spectrum 

Corporate accountability
 

 
 
 
 



 

The seven questions asked by Bernaz to assess models of corporate accountability can also 
be formulated as dimensions of corporate accountability, as shown in Table 2 below. These 
dimensions form a prism through which the two approaches to corporate accountability 
presented in the analysis will be analysed. 

 

Table 2 : The dimensions of corporate accountability, based on Bernaz (2020)

 
 

For the sake of clarity, I will define some of the terms used as dimensions of corporate 
DFFRXQWDELOLW\�� 7KH� WHUP� ¶SHUVRQDO� VFRSH·� LV� XVHG� WR� GHVLJQDWH� WKH� VXEMHFWV� RI� D� FHUWDLQ�
framework. In the analysis, I will use it to designate the companies to which the due 
GLOLJHQFH�REOLJDWLRQV�DSSO\��7KH�WHUP�¶PDWHULDO�VFRSH·�UHIHUV�WR�WKH�ERG\�RI�DSSOicable rules 
in the context of a framework. In the analysis, it will designate the international treaties used 
as bodies of reference by the two approaches, i.e., the rules that businesses included in the 
personal scope are obliged to comply with. Finally, WKH� WHUP�¶HQIRUFHPHQW·� UHIHUV� WR� WKH�
legal means used to ensure the implementation of a framework. In this case, the term will 
be used to designate the legal avenues foreseen by the two approaches in cases where the 
due diligence obligations are breached. 

 
Now that the analytical framework has been presented, I will introduce and analyse two 

DSSURDFKHV�WR�FRUSRUDWH�DFFRXQWDELOLW\��QDPHO\�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�IRU�
D�&RUSRUDWH�6XVWDLQDELOLW\�'XH�'LOLJHQFH�'LUHFWLYH�DQG�WKH�&RDOLWLRQ·V�DSSURDFK� 
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TWO APPROACHES TO CORPORATE ACCOUNTABILITY 

7R� DVVHVV� WKH� SRWHQWLDO� RI� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDO� IRU� D� &RUSRUDWH�
6XVWDLQDELOLW\�'XH�'LOLJHQFH�'LUHFWLYH�DQG�SXW�LW�LQWR�SHUVSHFWLYH�EDVHG�RQ�WKH�&RDOLWLRQ·V�
demands, two approaches to corporate accountability will be presented below. The first 
one will be based on the proposal published by the European Commission in February 
2022. The second approach will be based on the demands of the Coalition, aggregated from 
two publications, covering a period from September 2020 to September 2022. To do so, I 
will analyse these two approaches through the prism of the seven dimensions of corporate 
accountability presented in the section above. After analysing each approach, I will present 
a table summarising their characteristics, as well as an overall evaluation of the approach. 

 

THE EUROPEAN COMMISSION PROPOSAL APPROACH 

In general, this approach represents a significant step forward in mHREDD legislation, but 
contains major shortcomings that greatly diminishes its potential for achieving effective 
corporate accountability.12 

 
This proposal is the result of a long internal process within EU institutions, following 

the announcement by the European Commission in 2020 that it was committed to 
delivering a human rights and environmental due diligence framework (Business and 
Human Rights Resource Centre, 2020). In March 2021, the European Parliament adopted 
a resolution with recommendations to the European Commission regarding the 
establishment of such a law and recalling existing international standards in the field of 
business and human rights, including the UNGPs and the OECD Guidelines for 
Multinational Enterprises. Just under a year later, on 23rd February 2022, the European 
Commission published this 70-page document as the first step of the ordinary legislative 
procedure in the European Union. This means that before any version of the CSDDD can 
come into force, this text will have to go through negotiations within and between the 
Council of the European Union - composed of relevant ministers from Member States - 
and the European Parliament. 

 
As a trainee at ECCHR, I was tasked with analysing this proposal against the positions 

of the Coalition on mandatory due diligence legislation. My traineeship having started a 
ZHHN� DIWHU� WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�ZDV�SXEOLVKHG�� ,� VWDUWHG� DQDO\VLQJ� WKH�
GRFXPHQW� DV� VRRQ� DV� ,� JRW� DFTXDLQWHG�ZLWK� WKH�&RDOLWLRQ·V� SRVLWLRQ� RQ�PDQGDWRU\� GXH�
diligence legislation. As such, the analysis presented below uses elements of internal 
documents I drafted for ECCHR and the Coalition. 
 
 
A. Personal scope 
2QH�RI� WKH�HVVHQWLDO�HOHPHQWV� WR�FRQVLGHU�ZKHQ� ORRNLQJ�DW� WKH�(XURSHDQ�&RPPLVVLRQ·V�
proposal is its personal scope. As is the case in the French and German due diligence laws, 
භ 
12 8QOHVV� LQGLFDWHG� RWKHUZLVH�� DOO� LQIRUPDWLRQ�RQ� WKH�(XURSHDQ�&RPPLVVLRQ·V�&6'''�SURSRVDO� LV�
taken directly from the text (European Commission, 2022c). 



 

the Commission used the number of employees as a criterion for inclusion in the scope, 
but divided the companies concerned into two distinct groups. Group 1 consists of 
companies with 500 employees or more and a net annual turnover of more than EUR 150 
million. Group 2 consists of companies active in sectors that are considered as high-risk. 
For this group, the threshold is lower, as companies with 250 or more employees with a 
net annual turnover of more than EUR 40 million are covered. The Directive would apply 
to Group 2 only two years after its entry into force. Despite using lower thresholds than 
the French and German laws, the proposed Directive only covers a small minority of the 
estimated 26 million companies based in the EU (Eurostat, 2022). In addition to those 
businesses based in the EU, this proposal would also apply to companies based outside of 
the EU, so as not to put EU-based companies at a competitive disadvantage in their own 
single market. For them, the conditions remain the same for both groups, with the 
exception that only the turnover generated in the EU is counted towards the financial 
threshold. This proposal excludes small and medium enterprises (SMEs) from the scope of 
the due diligence obligation altogether, despite the significant risks associated with the value 
chains of some smaller companies. 

 
The only high-risk sectors listed in the proposal are garment & footwear, agriculture, and 

minerals. The explanatory memorandum of the proposal specifies that the sectors to be 
included in the second group are those for which the OECD has released specific guidance 
for due diligence (OECD, 2022). However, limiting high-risk sectors in such a way means 
that small companies in other sectors presenting equally significant risks, such as 
shipbreaking and electronics, are left out of this Directive completely. Additionally, while 
the financial sector is covered by specific OECD guidance, the memorandum explains that 
it is not included in the list of high-risk sectors, owing to its specificities. In addition to 
being absent from that list, the proposal offers an exemption from the due diligence 
obligations for companies active in the financial sector (including banks, insurance 
companies, and investors). Indeed, the present proposal only foresees an a priori duty, 
limited only to direct clients and under specific conditions. 

 

Table 3 : Personal scope of the Corporate Sustainability Due Diligence Directive, 
excluding financial companies 
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B. Beneficiaries 
7KH�(XURSHDQ�&RPPLVVLRQ·V� SURSRVDO� IRU� D� GXH� GLOLJHQFH�'LUHFWLYH� GRHV� QRW� VSHFLI\� D�
certain target group that companies should be accountable to. However, the explanatory 
PHPRUDQGXP�GRHV�QRWH�WKDW�WKH�SURSRVDO�FRPHV�DV�D�UHVXOW�RI�´QHJDWLYH�H[WHUQDOLWLHV�IURP�
(8�SURGXFWLRQ�DQG�FRQVXPSWLRQ�>���@�EHLQJ�REVHUYHG�ERWK�LQVLGH�DQG�RXWVLGH�WKH�8QLRQµ�
(European Commission, 2022c, p. 2). Additionally, the first recital of the proposed 
'LUHFWLYH� VWDWHV� WKDW� WKH� 8QLRQ·V� DFWLRQ� RQ� WKH� LQWHUQDWLRQDO� VFHQH� LV� JXLGHG� E\� ´WKH�
XQLYHUVDOLW\�DQG�LQGLYLVLELOLW\�RI�KXPDQ�ULJKWVµ�DQG�WKDW�LW�DLPV�WR�IRVWHU�´WKH�VXVWDLQDEOH�
economic, social and enviroQPHQWDO� GHYHORSPHQW� RI� GHYHORSLQJ� FRXQWULHVµ� �(XURSHDQ�
Commission, 2022c, p. 27). By extension, since the value chains of companies concerned 
can potentially have a global reach, and as we have seen that virtually any individual could 
be affected by negative adverse impacts, the Directive would impose that companies are 
accountable to society as a whole. The proposal also foresees that companies should consult 
ZLWK�VWDNHKROGHUV�LQ�FHUWDLQ�FDVHV�DQG�GHILQHV�WKH�WHUP�DV�´WKH�FRPSDQ\·V�HPSOR\HHV��WKH�
employees of its subsidiaries, and other individuals, groups, communities or entities whose 
rights or interests are or could be affected by the products, services and operations of that 
FRPSDQ\�� LWV�VXEVLGLDULHV�DQG� LWV�EXVLQHVV�UHODWLRQVKLSVµ� �(XURSHDQ�&RPPLVVLRQ� 2022c, 
pp. 52-53). 
 
 
C. Material scope 
In her establishment of models of corporate accountability, Bernaz (2020) answers this 
question with the body of references and standards businesses are expected to comply with, 
i.e., the material scope of the document. In this case, the due diligence obligations contained 
in the proposed Directive are based on a number of international conventions. These 
conventions listed in the annexes to the Directive are used to define adverse human rights 
and environmental impacts, which companies must prevent and bring to an end, or at least 
minimise their extent. However, as it stands, the body of reference texts is insufficient and 
patchy. While the annexes include relevant international conventions, they leave out other 
documents, which would give the Directive a higher protection standard.  

 
Annex I 20 rights contained in human rights conventions, which companies must comply 

with in their activities. While certain human rights are explicitly listed and some labour 
rights are explained, annex I contains a catch-all clause, stating that the Directive also covers 
violations of other similar rights by companies, to the extent that they could have reasonably 
established the risk of such impairments to happen. As such, annex I provides a non-
exhaustive list, allowing for a broader interpretation of the due diligence obligation. Such a 
system is also to be found in other EU legislation, including the Conflict Minerals 
Regulation. While it aims to allow for a certain flexibility, this system does not provide 
sufficient legal certainty, which is precisely a key feature of effective mHREDD. 

 
Annex II lists 12 violations of internationally recognised objectives and prohibitions 

included in certain environmental conventions. In this case, the list of violations prohibited 
by the Directive is exhaustive and does not allow for broader interpretation. Regarding the 
impact of businesses on climate change, the Directive only introduces an obligation for 
FRPSDQLHV�LQ�*URXS���WR�´DGRSW�D�SODQ�WR�HQVXUH�WKDW�WKH�EXVLQHVV�PRGHO�DQG�VWUDWHJ\�RI�
the company are compatible with the transition to a sustainable economy and with the 



 

OLPLWLQJ� RI� JOREDO� ZDUPLQJ� WR� ���� �&� LQ� OLQH� ZLWK� WKH� 3DULV� $JUHHPHQWµ� �(XURSHDQ�
Commission, 2022c, p. 60). However, there is insufficient information on their obligation 
to implement such a plan and how it is to be monitored. Annex II also fails to include the 
Paris Agreement in its body of references, despite its high significance and legitimacy in the 
matter. Furthermore, obligations related to climate change are only limited to administrative 
supervision and not civil liability, making climate change due diligence both weak and 
poorly grounded in the present proposal. 
 
 
D. Legal force 
8QGHU�WKH�DSSURDFK�WR�FRUSRUDWH�DFFRXQWDELOLW\�SXW�IRUZDUG�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�
proposal, companies have direct legally binding obligations. They can be subject to 
administrative sanctions from EU Member States and their civil liability can be engaged if 
they fail to comply with their due diligence obligations. Furthermore, the civil liability 
provisions in the proposal should be considered overriding in cases where harm happened 
in a country outside of the EU and the law of that country is applicable. 
 
 
E. Due diligence process 
The process by which compliance with those standards is assessed is due diligence. In the 
proposal, due diligence is based on a 6-step process (Articles 5 to 11 of the proposed 
Directive). Companies are obliged to 1. Integrate plans to implement the human rights and 
environmental due diligence process into policies and management systems, 2. Identify 
actual or potential adverse impacts, 3. Cease, prevent, or mitigate adverse impacts, 4. 
Establish and maintain a complaints procedure, 5. Monitor the effectiveness of the due 
diligence policy and measures, and 6. Publicly communicate on due diligence measures. 

 
The question of how far the due diligence obligations reach out from the companies 

included in the scope holds both positive and negative elements. On the one hand, 
companies are responsible for exercising their due diligence on their value chain, as opposed 
to their supply chain. This means that they are responsible for upstream, as well as 
downstream activities. This could be particularly useful in industries where the use of 
products could potentially lead to negative adverse impacts (e.g., weapons, chemicals, or 
the service industry). On the other hand, the application scope of the proposed Directive 
LV�EXLOW�DURXQG�WKH�FRQFHSW�RI� ¶HVWDEOLVKHG�EXVLQHVV�UHODWLRQVKLS·��GHILQHG�DV�´D�EXVLQHVV�
relationship, whether direct or indirect, which is, or which is expected to be lasting, in view 
of its intensity or duration and which does not represent a negligible or merely ancillary part 
RI�WKH�YDOXH�FKDLQ�µ��(XURSHDQ�&RPPLVVLRQ������F��S�������7KLV�WHUP�LV�QRW�RQO\�YDJXH��EXW�
it is also previously untested and could open the door to all sorts of claims. Therefore, the 
Directive potentially excludes other significant parts of the value chain involving 
subcontractors or informal workers for instance, which are usually associated with a higher 
level of risk. 

 
In cases where companies identify potential impacts, they must formulate a prevention 

plan. When an actual adverse impact is identified, they must formulate a correction plan. 
)RU�WKH�ODWWHU�PHDVXUH��WKH�'LUHFWLYH�IRUHVHHV�WKDW�VWDNHKROGHUV�DUH�FRQVXOWHG�RQO\�´ZKHUH�
rHOHYDQWµ�� ZLWKRXW� VSHFLI\LQJ� ZKDW� WKRVH� UHOHYDQW� VLWXDWLRQV� FRXOG� EH� �(XURSHDQ�
Commission, 2022c, p. 54). Additionally, the measures foreseen by the Directive to cease, 
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prevent or mitigate adverse impacts rely excessively on contracts between business partners. 
Indeed, contractual assurances and contractual cascading makes up a significant part of step 
3 of the due diligence process. For instance, if a potential adverse impact is identified with 
an indirect business relationship, the Directive instructs companies to conclude direct 
contracts with that entity. To verify compliance with the contents of the Directive, the 
proposal foresees the use of third-party verification, as well as multi-stakeholder initiatives. 
These measures rely excessively on the compaQLHV·�ZLOOLQJQHVV�WR�HQJDJH�LQ�D�PHDQLQJIXO�
due diligence process and do not guarantee a thorough analysis of their value chains. As a 
result, the due diligence process loses sight of the overarching objective to put an end to 
human rights abuses and environmental damage in value chains. Instead, it turns into a 
command-and-control, box-ticking exercise, which contradicts the guidance of the 
Working Group on Business and Human Rights. 

 
In case of an actual adverse impact, if the company could not prevent it, it must 

temporarily suspend the business relationship, or terminate it when the impact is severe. 
However, the proposal does not foresee a plan for responsible disengagement of companies 
in such situations. Indeed, the sudden termination of business relationships could cause 
even more severe impacts, especially in terms of labour rights or remuneration of workers. 
Furthermore, companies must provide a complaints mechanism for affected persons, trade 
XQLRQV� DQG�RWKHU�ZRUNHUV·� UHSUHVHQWDWLYHV�� DV�ZHOO� DV�&6Os where they have legitimate 
concerns regarding an actual or potential human rights or environmental adverse impact. 

 
Finally, companies included in the scope of the proposal must regularly monitor the 

effectiveness of their due diligence measures and update their policy when necessary. They 
must also publish an annual statement on their website regarding their due diligence 
activities. 
 
 
F. Enforcement 
As stated above, a significant strength of this proposal is that it would impose legally 
binding due diligence obligations on businesses. Under this approach, the due diligence 
obligations are to be enforced in two distinct ways. The first one, the public enforcement, 
foresees the establishment of national supervisory administrative authorities. These 
authorities are to be set up by Member States and should be empowered to impose 
effective, proportionate and dissuasive sanctions, such as ordering the cessation of 
infringements, abstention from any repetition of the relevant conduct and remedial action 
proportionate to the infringement, imposing pecuniary sanctions, and adopting interim 
measures to avoid the risk of severe and irreparable harm. This administrative action is to 
be triggered in cases where substantiated concerns are presented to the national authorities 
E\�QDWXUDO�DQG�OHJDO�SHUVRQV�´ZKHQ�WKH\�KDYH�UHDVRQV�WR�EHOLHYH��RQ�WKH�EDVLV�RI�REMHFWLYH�
FLUFXPVWDQFHV�� WKDW� D� FRPSDQ\� LV� IDLOLQJ� WR� FRPSO\µ�ZLWK� WKH� FRQWHQWV� RI� WKH�'LUHFWLYH�
(European Commission, 2022, p. 63). This means that the burden of proof lies on the 
affected persons or their representatives when filing a complaint with the relevant national 
authority. Furthermore, the proposal also foresees the creation of a European network of 
supervisory authorities to ensure harmony and cooperation in the implementation of the 
Directive throughout the EU. 

 



 

The second form of enforcement foreseen in the proposal is the civil liability of 
companies based on the failure to comply with the due diligence obligations, when this 
failure leads or could lead to adverse impacts. However, it also provides a special regime 
for damage to business relationships. Indeed, when companies take so-FDOOHG�¶DSSURSULDWH�
PHDVXUHV·�WR�SUHYHQW��PLWLJDWH��EULQJ�WR�DQ�DQG�RU�PLQLPLVH�DQ�DGYHUVH�LPSDFW��WKH\�DUH�QRW�
to be held liable for damages caused by said adverse impact. These measures can be as 
simple as putting in place contractual cascading and verification measures, or engaging in 
multi-stakeholder initiatives, which, as seen above, do not guarantee positive outcomes. 

 
$V� VXFK�� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDO� LQFRUSRUDWHV� ERWK� HQIRUFHPHQW�

mechanisms from the French and German due diligence law, namely civil liability from the 
¶/RL�GH�YLJLODQFH·�DQG�DGPLQLVWUDWLYH�VXSHUYLVLRQ�IURP�WKH�/N6*��+RZHYHU��ERWK�RI�WKHP�
are flawed, as civil liability can be lifted relatively easily and both forms of legal action 
require excessive efforts on the part of complainants. 
 
G. Reparations 
In the description of the due diligence process, the proposal foresees that in cases of actual 
adverse impacts, companies are required to neutralise them or minimise their extent. This 
LV� GRQH� WKURXJK� WKH� ´SD\PHQW� RI� GDPDJHV� WR� WKH� DIIHFWHG� SHUVRQV� DQG� RI� ILQDQFLDO�
compensation to the affected communities. The action shall be proportionate to the 
signLILFDQFH� DQG� VFDOH� RI� WKH� DGYHUVH� LPSDFW� DQG� WR� WKH� FRQWULEXWLRQ� RI� WKH� FRPSDQ\·V�
FRQGXFW� WR� WKH� DGYHUVH� LPSDFWµ� �(XURSHDQ� &RPPLVVLRQ�� ����F�� S�� ����� +RZHYHU�� WKH�
proposal does not provide further details on the amounts to be paid or the recipients of 
compensation. This means that these forms of reparations are left to the judgement of 
companies themselves, or potentially to the relevant administrative authority. 

Table 4 : The seven dimensions of corporate accountability in the European Commission 
proposal 
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Evaluation of the approach 
The European Commission CSDDD proposal approach offers both significant advances 
and major shortcomings. Its personal scope is relatively strong compared to the French and 
German due diligence laws, but it still only covers a fraction of EU companies. The quasi 
exclusion of the financial sector and total exclusion of SMEs from the scope are a 
particularly weak point. Regarding the body of references indicating what standards 
companies must comply with, the use of a non-exhaustive list fails to provide the legal 
certainty that many actors were expecting from an EU-wide due diligence framework. 
Additionally, the lack of real climate due diligence obligations reduces the contribution of 
the CSDDD to tackling climate change. The conception of due diligence presented in the 
(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��ZKLOH�KDYLQJ�PDQ\�VLPLODULWLHV�ZLWK�WKH�RQH�LQWURGXFHG�
in the UNGPs, falls short of truly translating its objectives into legally binding obligations. 
Indeed, the limitation of respoQVLELOLW\� WR� ¶HVWDEOLVKHG� EXVLQHVV� UHODWLRQVKLSV·� FUHDWHV�
additional uncertainty, despite the existence of tried and tested language in international 
standards. The use of this concept excludes short-term business relationships from the 
scope and could result in increased reliance on smaller, punctual suppliers, increased 
competition for prices and a race to the bottom for working conditions and the 
environment. Furthermore, the reliance on private third-party verification for compliance 
with the due diligence obligations turns them into a box-ticking exercise, which misses the 
point of due diligence and significantly weakens the Directive. To finish with the due 
diligence process, the communication requirements do not provide sufficient corporate 
transparency, as they are unspecified and limited to the due diligence exercise. Finally, the 
enforcement foreseen in the proposal, although offering two different avenues for legal 



 

action, comes with flaws regarding the burden of proof and the presence of loopholes for 
civil liability. Overall, this approach offers neither legal certainty, nor harmonious 
implementation. However, the fact that it imposes direct legally binding obligations on 
corporations represents a leap from voluntary frameworks, such as the UNGPs. Therefore, 
LW�FDQ�EH�DUJXHG�WKDW�WKH�(XURSHDQ�&RPPLVVLRQ·V�&6'''�SURSRVDO�DSSURDFK�ZRXOG�EH�D�
significant contribution to the overall advancement of corporate accountability, but 
contains flaws that could greatly impede its overall impact. 

 

THE COALITION APPROACH 

The Coalition approach is constructed using the two documents mentioned in the 
LQWURGXFWLRQ��QDPHO\�¶$Q�(8�PDQGDWRU\�GXH�GLOLJHQFH�OHJLVODWLRQ�WR�SURPRWH�EXVLQHVVHV·�
UHVSHFW� IRU� KXPDQ� ULJKWV� DQG� WKH� HQYLURQPHQW·� �$FWLRQ$LG� ,QWHUQDWLRQDO� HW� DO��� ��20) 
SXEOLVKHG� LQ� ����� DQG� WKH� ¶&LYLO� VRFLHW\� VWDWHPHQW� RQ� WKH� SURSRVHG� (8� &RUSRUDWH�
6XVWDLQDELOLW\�'XH�'LOLJHQFH�'LUHFWLYH·��(&&-���������7KH�ILUVW�RQH�LV�D��-page document 
VHWWLQJ� RXW� WKH� &RDOLWLRQ·V� YLHZ� RQ� SULQFLSDO� HOHPHQWV� IRU� HIIHFWLYH� KXPDQ� ULJKWV� Dnd 
environmental due diligence legislation. It was published by 12 CSOs, including ECCHR, 
as a response to the announcement by the European Commission that the process to draft 
such a law was in motion. The second one is a 3-page document in the form of a policy 
statement published in May 2022 and signed by over 200 CSOs. This statement was a 
UHDFWLRQ�WR�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�IRU�D�GXH�GLOLJHQFH�'LUHFWLYH�DQG�FRQWDLQV�
proposed improvements on the existing texts, which serve as recommendations to the co-
legislators for the next steps of the legislative process. Indeed, before any framework is 
adopted, the proposal needs to go through the Council of the European Union and the 
European Parliament, whose input will greatly impact the final version of the Directive. As 
VXFK��WKH�¶&LYLO�VRFLHW\�VWDWHPHQW·�FDQ�EH�VHHQ�DV�UHLQIRUFLQJ�DQG�FRUUHFWLQJ�WKH�(XURSHDQ�
&RPPLVVLRQ·V�SURSRVDO�DQG�WKXV�RIIHULQJ�DQRWKHU�DSSURDFK�WR�FRUSRUDWH�DFFRXQWDELOLW\� 

 
During my traineeship, after I had analysed the European CRPPLVVLRQ·V�SURSRVDO�EDVHG�

RQ�WKH�&RDOLWLRQ·V�ILUVW�GRFXPHQW�RXWOLQLQJ�HOHPHQWV�RI�HIIHFWLYH�PDQGDWRU\�GXH�GLOLJHQFH�
legislation, I started formulating advocacy arguments on behalf of ECCHR, which were 
ODWHU�LQFOXGHG�LQ�WKH�&RDOLWLRQ·V�UHVSRQVH�WR�WKH�SURSosal. Indeed, the Coalition approach 
was built using advocacy arguments from all of its members, including ECCHR. As such, 
,�FRQWULEXWHG�WR� WKH�FLYLO� VRFLHW\�UHVSRQVH� WR� WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�DQG�
development of an alternative approach. 
 
 
A. Personal scope 
The personal scope proposed by the Coalition is a far-UHDFKLQJ�RQH��DV�LW�LQFOXGHV�́ EXVLQHVV�
enterprises, both public and private, including financial institutions, of all sizes and across 
all sectors, domiciled or based in, operating, or offering a product or service, within the 
(8�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���������S������,Q�WKDW�VHQVH��LW�PDUNV�D�FOHDU�FRQWUDVW�ZLWK�
the three due diligence frameworks seen above, which all had relatively high thresholds in 
comparison to the scope proposed here. Additionally, the approach taken by the Coalition 
regarding high-risk sectors is drastically different from that taken by the European 
Commission. Instead of lowering the threshold for those businesses to be included in the 
scope - since all companies would already be covered by the due diligence obligations - the 
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&RDOLWLRQ� DUJXHV� WKDW� ´>D@OWKRXJK� FURVV-sectoral in scope, [the law] should allow for 
additional measures or specifications for specific sectors, products or activities, especially 
ZKHQ�WKH\�SRVH�KLJK�KXPDQ�ULJKWV�DQG�HQYLURQPHQWDO�ULVN�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���
2020, p. 4). Essentially, the Coalition proposes a due diligence framework that is systematic 
and applies to all companies regardless of their size and does not allow for any exemptions. 
 
 
B. Beneficiaries 
,Q� WKH�VWDWHPHQW�UHOHDVHG�IROORZLQJ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�� WKH�&RDOLWLRQ�
VWDWHV�WKDW�WKH�(8�IUDPHZRUN�VKRXOG�DLP�WR�KDYH�D�SRVLWLYH�LPSDFW�RQ�´SHRSOH��SODQHW�DQG�
FOLPDWHµ��(&&-��������S������,W�IXUWKHU�QRWHV�WKDW�WKLV�LPSDFW�KDV�EHHQ�´YRFDOO\�DQG�SXEOLFO\�
GHPDQGHGµ� E\� ´� FLWL]HQV�� ZRUNHUV� DQG� FRPPXQLWLHV� DIIHFWHG� E\� FRUSRUDWH� DEXVHV�
ZRUOGZLGHµ��(&&-��������S������$V�VXFK��LW�FDQ�EH�VDLG�WKDW�DFFRUGLQJ�WR�WKH�&RDOLWLRQ��DOO�
businesses should be accountable to society as a whole, and more specifically to groups that 
are particularly vulnerable to human rights and environmental harm. The Coalition 
mentions that rights-holders should benefit from the framework, and specifies that this 
group inclXGHV��EXW�LV�QRW�OLPLWHG�WR�´FRPPXQLWLHV��ZRUNHUV��WUDGH�XQLRQV��FLYLO�VRFLHW\�DQG�
ZRPHQ·V� RUJDQLVDWLRQV�� KXPDQ� ULJKWV� GHIHQGHUV� DQG� LQGLJHQRXV� SHRSOHV�µ� �$FWLRQ$LG�
International et al., 2020, p. 2). This definition of rights-holder is much wider than the 
QRWLRQ�RI�¶VWDNHKROGHUV·�DV�GHILQHG�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO� 
 
 
C. Material scope 
Regarding the material scope, the Coalition calls for a law that requires corporate 
FRPSOLDQFH�ZLWK�´DOO�LQWHUQDWLRQDOO\�UHFRJQLVHG�KXPDQ�ULJKWV��LQFOXGLQJ�ODERXr rights, and 
HQYLURQPHQWDO�VWDQGDUGV�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���������S������$JDLQ��WKH�&RDOLWLRQ�
takes a more systematic approach in this regard than the European Commission. On the 
ERG\�RI�UHIHUHQFHV�FRQWDLQHG�LQ�WKH�&RPPLVVLRQ·V�SURSRVDO��WKH�&RDOLWLRQ�VWDWHV�WKDW�´WKH�
corresponding annex would need to be more inclusive in order to integrate all the relevant 
international instruments and should be updated on a regular basis in order to allow for 
WKHLU� IXUWKHU�GHYHORSPHQW�µ� �(&&-��������S������:Kile not specifying the instruments in 
question, it appears that instead of a non-exhaustive list, the Coalition would favour a 
version of the material scope that clearly states which instruments are to be respected, all 
the while allowing additional references to be added to the annex. 

 
$QRWKHU�WKLQJ�WKDW�WKH�&RDOLWLRQ�QRWHV�DV�D�EXUQLQJ�LVVXH�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�

proposal is the complete absence of climate due diligence. In this sense, the annex lacks any 
reference to international climate agreements, such as the 2015 Paris Agreement, which 
would make companies responsible for clearly stating how their activities align with the 
objectives they contain. 
 
 
D. Legal force 
The Coalition supports the adoption of a framework, which imposes direct legally binding 
human rights and environmental obligations on businesses. These obligations should be 
subject to both administrative supervision and civil liability, and enforced by Member 
6WDWHV��DV�LV�WKH�FDVH�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��)XUWKHUPRUH�� the Coalition 



 

also states that civil liability provisions should be considered overriding in cases where the 
law of a third country is applicable. 
 
 
E. Due diligence process 
The Coalition pushes for an approach to corporate accountability, where due diligence is 
used to assess the compliance of businesses with international instruments. Indeed, the 
&RDOLWLRQ�QRWHV�WKDW�´GXH�GLOLJHQFH�KDV�HPHUJHG�DV�RQH�RI�WKH�SULPDU\�WRROV�IRU�EXVLQHVV�
enterprises, including financial institutions, to live up to their responsibilities towards 
SHRSOH� DQG� SODQHW�µ� �$FWLRQ$LG� ,QWHUQDWLRQDO� HW� DO��� ������ S�� ���� ,Q� DFFRUGDQFH� ZLWK�
LQWHUQDWLRQDO�VWDQGDUGV��WKH�&RDOLWLRQ�GHILQHV�GXH�GLOLJHQFH�DV�´D�FRQWLQXRXV��SUHYHQWDWLYH��
risk-based process through which all business enterprises must effectively identify and 
assess; cease, prevent and mitigate; track and monitor; and communicate and account for 
specific risks and actual and potential adverse impacts in their operations and along their 
global value chains and business relationships�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���������S������
:KLOH�LW�PD\�DSSHDU�VLPLODU�WR�WKH�(XURSHDQ�&RPPLVVLRQ·V�FRQFHSWLRQ�RI�GXH�GLOLJHQFH��
the process supported by the Coalition contains additional, non-negligible elements. 

 
Regarding the reach of the due diligence obligations, the Coalition insists that the focus 

RI�WKH�IUDPHZRUN�́ PXVW�EH�RQ�LGHQWLI\LQJ�DQG�PLWLJDWLQJ�WKH�ULVNV�LQ�WKH�HQWLUH�YDOXH�FKDLQ�µ�
(ActionAid International et al., 2020, p. 4). This means that companies should be 
responsible for potential and actual adverse impacts in the upstream and downstream parts 
of their value chain, which challenges the view of the European Commission. In its 2022 
VWDWHPHQW��WKH�&RDOLWLRQ�DUJXHV�WKDW�WKH�FRQFHSW�RI�¶HVWDEOLVKHG�EXVLQHVV�UHODWLRQVKLSV·�XVHG�
as a limLWDWLRQ�WR�WKH�GXH�GLOLJHQFH�REOLJDWLRQV�LQ�WKH�&RPPLVVLRQ·V�SURSRVDO�´IDOOV�EHKLQG�
international standards and risks generating perverse incentives for companies to 
UHVWUXFWXUH�WKHLU�YDOXH�FKDLQV�LQ�RUGHU�WR�DYRLG�WKHLU�GXH�GLOLJHQFH�REOLJDWLRQ�µ��(&&-���022, 
p. 1). 

 
:KLOH� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDO� GRHV�PHQWLRQ� WKH� QHHG� IRU� VWDNHKROGHU�

FRQVXOWDWLRQV�¶ZKHUH�UHOHYDQW·��WKH�&RDOLWLRQ�VWDWHV�WKDW�HIIHFWLYH��PHDQLQJIXO�DQG�LQIRUPHG�
consultations must be conducted at all stages of the due diligence process. Once again, the 
Coalition proposes a more systematic approach than the European Commission. It 
VSHFLILHV� WKDW�VXFK�FRQVXOWDWLRQV�PXVW�EH�FRQGXFWHG�´ZLWK�ERWK�DIIHFWHG�DQG�SRWHQWLDOO\�
affected rights-holders, including but not limited to communities, workers, trade unions, 
FLYLO�VRFLHW\�DQG�ZRPHQ·V�RUJDQLVDWLRQV��KXPDQ�ULJKWV�GHIHQGHUV�DQG�LQGLJHQRXV�SHRSOHV�µ�
(ActionAid International et al., 2020, p. 2). Additionally, companies must take the necessary 
steps to lift any barriers to the participation of stakeholders in these consultations, as well 
as ensure that they are able to participate safely without fear of reprisal. The Coalition notes 
that the reason for these consultations is for rights holders to contribute to the shaping of, 
and have confidence LQ�� WKH�GXH�GLOLJHQFH� VWUDWHJ\� DQG� LWV� LPSOHPHQWDWLRQ�µ� �$FWLRQ$LG�
International et al., 2020, p. 2).  

 
According to the Coalition, the identification or risks in value chains by companies 

should be adaptive to the diversity of rights-holders, as many of WKHP�´IDFH�DGGLWLRQDO�ULVNV�
due to intersecting factors of discrimination based on their gender, ethnicity, race, caste, 
sexual orientation, disability, age, social status, migrant or refugee status, informal 
employment status, union involvement, exposure to conflict or violence, poverty, or other 
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IDFWRUV�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���������S������7KH�&RDOLWLRQ�VWUHVVHV�WKH�LPSRUWDQFH�
of adopting specific methodologies to identify gendered adverse impacts and is particularly 
concerned by the lack of a gender and intersectionality perspective in the European 
&RPPLVVLRQ·V�SURSRVDO��(&&-�������� 

 
In the process of ceasing, preventing, and mitigating negative human rights and 

environmental adverse impacts, the Coalition proposes that companies take all necessary 
VWHSV��VXFK�DV�PRGLI\LQJ�WKHLU�´RZQ�SXUFKDVLQJ�SUDFWLFHV�DQG�HQVXULQJ�WKDW�VXSSOLHUV�KDYH�
WKH� ILQDQFLDO� FDSDFLW\� WR� FRPSO\� ZLWK� KXPDQ� ULJKWV� DQG� HQYLURQPHQWDO� VWDQGDUGV�µ�
(ActionAid International et al., 2020, p. 3). In some cases, such as when free, prior and 
informed consent is not obtained in the context of a given activity, the project should cease 
altogether. Such a provision would have been helpful in the case of the Mexican wind farm 
mentioned above, as the representatives of affected communities could have invoked this 
fault to bring the project to a halt even before Mexican authorities cancelled it. However, 
in cases where activities or business relationships are terminated, the Coalition notes that 
´WKH� GLUHFWLYH� PXVW� PDQGDWH� UHVSRQVLEOH� disengagement by clarifying that companies 
remain responsible for un-remediated impacts as well as addressing new and additional 
LPSDFWV�DULVLQJ�IURP�WKH�GLVHQJDJHPHQW�µ��(&&-��������S������8QGHU�WKLV�DSSURDFK��ZKHQ�
tracking and monitoring the implementation of their due diligence measures, companies 
should use their results to inform changes to the global business operations, as opposed to 
RQO\�WKHLU�GXH�GLOLJHQFH�SROLF\��DV�IRUHVHHQ�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO� 

 
To complete the due diligence process, the Coalition proposes that businesses should 

UHJXODUO\�DQG�SXEOLFO\�GLVFORVH�´GHWDLOHG��UHOHYDQW��WLPHO\�DQG�PHDQLQJIXO�LQIRUPDWLRQ�DERXW�
their operations and value chain as well as their due diligence processes and the findings, 
DFWLYLWLHV� DQG� RXWFRPHV� WKHUHRI�µ� �$FWLRQ$LG� ,QWHUQDWLRQDO� HW� DO��� ������ S�� ���� 7KHVH�
communications must also be made easily accessible to rights-KROGHUV� ´IRU� H[DPSOH� E\�
WDNLQJ�DFFRXQW�RI�ODQJXDJH�DQG�OLWHUDF\�OHYHOV�µ��$FWLRQ$LG�,QWHUQDWLRQal et al., 2020, p. 3). 
,Q� UHDFWLRQ� WR� WKH� FRPPXQLFDWLRQ� UHTXLUHPHQWV� VHW� RXW� LQ� WKH�(XURSHDQ�&RPPLVVLRQ·V�
SURSRVDO�� WKH� &RDOLWLRQ� GHSORUHV� WKH� ODFN� RI� ´>H@VVHQWLDO� YDOXH� FKDLQ� WUDQVSDUHQF\� DQG�
GLVFORVXUH�UHTXLUHPHQWVµ�DQG�VXJJHVWV� WKDW�FRPSDQLHV�VKRXOG�EH UHTXLUHG�WR�´PDS�WKHLU�
YDOXH�FKDLQ�DQG�EXVLQHVV�UHODWLRQVKLSV�DQG�SXEOLVK�WKH�UHOHYDQW�LQIRUPDWLRQ�µ��(&&-��������
p. 3). 

 
As mentioned above, the Coalition regrets the absence of real due diligence obligations 

related to climate change. As such, the frameZRUN�VKRXOG�FRQWDLQ�´DQ�LPPHGLDWH�GXW\�IRU�
FRPSDQLHV�WR�DGGUHVV�FOLPDWH�FKDQJH�ULVNV�DQG�LPSDFWV�LQ�WKHLU�YDOXH�FKDLQV�µ�ZKLFK�´PXVW�
EH�HQIRUFHDEOH�WKURXJK�DFWLRQ�IURP�SXEOLF�DXWKRULWLHV��DV�ZHOO�DV�FLYLO�OLDELOLW\�µ��(&&-��������
p. 2). 

 
Regarding the verification of compliance of companies with their due diligence 

REOLJDWLRQV�� WKH� &RDOLWLRQ� QRWHV� WKDW� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDO� ´JLYHV�
considerable weight to codes of conduct, contractual clauses, third party audits and industry 
initiatives, which have proven to be insufficient means to identify and address human rights 
YLRODWLRQV�DQG�HQYLURQPHQWDO�GDPDJH�µ��(&&-��������S����� 
 
 
F. Enforcement 



 

$V�LV�WKH�FDVH�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��WKH�&RDOLWLRQ�SURSRVHV�WKDW�WKH�GXH�
diligence obligatioQV�EH�HQIRUFHG�E\�(8�0HPEHU�6WDWHV��,W�VWDWHV�WKDW�́ 0HPEHU�6WDWHV�PXVW�
put in place effective measures to ensure compliance with the above-mentioned obligations 
DV�ZHOO�DV�DFFHVV�WR�UHPHG\��LQFOXGLQJ�MXGLFLDO�UHPHG\��IRU�YLFWLPV�µ��$FWLRQ$LG�,QWHUQDWLRQDO�
et al., 2020, p. 4). To this end, the Coalition suggests enforcement through administrative 
DQG�MXGLFLDO�DXWKRULWLHV��ZKHUHE\�´>D@GPLQLVWUDWLYH�DXWKRULWLHV�VKRXOG�EH�DEOH�WR�DFW�RQ�WKHLU�
own initiative, and both administrative and judicial authorities should be able to act on a 
complaint by third parties, including members of the public and, as such, civil society 
RUJDQLVDWLRQV� DQG� WUDGH� XQLRQVµ� �$FWLRQ$LG� ,QWHUQDWLRQDO� HW� DO��� ������ S�� ���� %\� MXGLFLDO�
authorities, the Coalition refers to competent courts rHJDUGLQJ�WKH�FRPSDQLHV·�FLYLO�OLDELOLW\�
DQG�DGGV�WKDW�´JURXQGV�IRU�OLDELOLW\�PXVW�EH�HVWDEOLVKHG�RQ�WKH�EDVLV�RI�IDLOXUH�WR�FDUU\�RXW�
GXH�GLOLJHQFH�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���������S����� 

 
These forms of enforcement are actually present in the EuroSHDQ� &RPPLVVLRQ·V�

proposal, but include significant flaws, namely the burden of proof on claimants and the 
presence of loopholes to avoid civil liability. On the one hand, the Coalition proposes that 
WKH�EXUGHQ�RI�SURRI�EH�RQ�WKH�FRPSDQ\�´WR�SURYH�ZKHWKHU� LW�DFWHG�DSSURSULDWHO\�RU�QRWµ�
DQG�QRW�´RQ�WKH�FODLPDQW�ZKR�KDV�OLPLWHG�UHVRXUFHV�DQG�OLWWOH�DFFHVV�WR�HYLGHQFH�µ��(&&-��
2022, p. 2). On the other hand, the Coalition insists that there should be no possibility for 
companies that have contributed to human rights or environmental adverse impacts to 
HVFDSH� OLDELOLW\�� ´HYHQ� ZKHQ� WKH\� KDYH� VRXJKW� WR� YHULI\� FRPSOLDQFH� WKURXJK� LQGXVWU\�
schemes and third-SDUW\�DXGLWV�µ��(&&-��������S����� 
 
 
G. Reparations 
Under the Coalition approach, businesses have the obligation to take an active role in 
providing for or cooperating in the remediation of adverse impacts. In general, the 
&RDOLWLRQ� H[SODLQV� WKDW� ´>U@HPHG\� PD\� LQFOXGH�� EXW� LV� QRW� OLPLWHG� WR�� ILQDQFLDO� RU� QRQ-
financial compensation, reinstatement, apologies, restitution, rehabilitation, contribution to 
investigation as well as the prevention of additional harm through, for example, guarantees 
of non-UHSHWLWLRQ�µ��$FWLRQ$LG�,QWHUQDWLRQDO�HW�DO���������S������$GGLWLRQDOO\��EXVLQHVVHV�DUH�
responsible for ensuring that remedy is effective and that rights-holders agree with the form 
of remedy. The remedy provided by the company must also take into account the diversity 
of backgrounds of rights-holders and their vulnerability. 
 

Table 5 : The seven dimensions of corporate accountability in the Coalition approach 
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Evaluation of the approach 
Overall, the approach to corporate accountability proposed by the Coalition is an ambitious 
one, but requires some specifications. In terms of personal scope, it proposes to cover 
companies of all sizes and active in all sectors, which are based or operate in the EU. This 
systematic approach would ensure that no company is exempted from the due diligence 
obligation. The Coalition uses the notion of rights-holders, as opposed to that of 
stakeholders, extending the responsibility of companies to an even greater number of 
individuals who could potentially be affected by human rights or environmental adverse 
impacts caused by corporations. The material scope proposed by the Coalition would cover 
a wider, more systematic body of references and would allow for the possibility to update 
it when necessary. It would also contain international agreements on climate change and 
subject companies to climate due diligence. However, these instruments are not specified, 
which means this approach would require further discussion on the definition of the 
material scope. The due diligence process described by the Coalition is particularly 
ambitious, as it would cover the entirety of value chains, with no limitations, such as the 
QRWLRQ�RI�¶HVWDEOLVKHG�EXVLQHVV�UHODWLRQVKLSV·�XVHG�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��
Additionally, the Coalition proposes a systematic and meaningful consultation of rights-
holders at every step of the due diligence process, which ensures that they are given a voice 
in situations where they might be affected. The process of identification of potential or 
actual adverse impacts should be carried out using a gender-responsive methodology, with 
an intersectional perspective. The responsibility of companies would extend not only to 



 

cases where there are potential or actual human rights or environmental adverse impacts, 
but also when business relationships are terminated as a result of those impacts. They would 
bear the duty of disengaging in a responsible manner. Stricter requirements for 
communication on due diligence activities and value chain transparency would complement 
the process. The verification of compliance with due diligence obligations through third-
party audit is not sufficient under this approach. Finally, the enforcement of the due 
diligence obligations would be done through administrative supervision and civil liability, 
DV�LV�WKH�FDVH�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��7KH�VOLJKW�EXW�LPSRUWDQW�GLIIHUHQFHV�
are that the burden of proof would be placed on companies in court, and that no measure 
could allow them to avoid civil liability. As such, the Coalition approach to corporate 
accountability is far-reaching and ambitious, and offers an effective alternative to the flaws 
FRQWDLQHG� LQ� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDO�� :LWK� VSHFLILFDWLRns from the co-
legislators on a few elements, it could prove a strong approach to corporate accountability 
in the EU and beyond. 
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COMPARATIVE ANALYSIS OF THE TWO APPROACHES 

In this section, I will briefly compare the findings from the two analyses presented above 
through the prism of the seven dimensions of corporate accountability. Overall, the two 
approaches to corporate accountability presented in this thesis have a lot in common. 
Indeed, they both draw from similar principles, but the few differences they contain are 
determinant factors to assess their potential for corporate accountability. Regarding the 
personal scope, the European Commission adopts a pragmatic approach, limiting due 
diligence obligations to companies with a minimum number of employees and minimum 
net turnover - with thresholds lower than the French and German due diligence laws. On 
the other hand, the Coalition approach proposes a systematic approach, whereby all 
businesses based and operating in the EU would be subject to due diligence obligations. 
7KH� ERG\� RI� UHIHUHQFHV� FRQWDLQHG� LQ� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDO� LV� QRQ-
exhaustive, and therefore does not provide the legal certainty expected from this Directive. 
The Coalition suggests that an exhaustive list of conventions and the inclusion of climate 
agreements to the body of references would make for a more certain and more ambitious 
material scope. However, the Coalition does not provide said exhaustive list, which could 
be seen as a way of leaving a greater margin of appreciation to the co-legislators, but also 
as a shortcoming of the approach. 

 
Although both approaches draw from the UNGPs for their conception of due diligence, 

they differ greatly in their application. The European Commission proposes due diligence 
obligations, whLFK� VWRSV� DW� WKH� OHYHO� RI� ¶HVWDEOLVKHG� EXVLQHVV� UHODWLRQVKLSV·� DQG� ZKHUH�
FRQVXOWDWLRQV�ZLWK�VWDNHKROGHUV�DUH�RQO\�FRQGXFWHG�¶ZKHUH�UHOHYDQW·��7KH�KHDY\�UHOLDQFH�RQ�
third-party verification turns the entire process into a box-ticking exercise and therefore 
falls short of the process described in the UNGPs. The Coalition, on the other hand, 
proposes a dynamic form of due diligence that stretches through the entire value chain, 
with systematic consultation of rights-holders and regular updates of company policies and 
practices based on the findings of the due diligence process. While both approaches rely on 
Member States for the enforcement of the due diligence obligations through administrative 
VXSHUYLVLRQ� DQG� FLYLO� OLDELOLW\�� WKH� (XURSHDQ� &RPPLVVLRQ·V� SURSRVDl is substantially 
weakened by the presence of major flaws relating to access to justice. The Coalition 
proposes to place the burden of proof on companies and to get rid of exemptions from 
civil liability, even when companies have taken appropriate measures to prevent adverse 
impacts. 

 
Seeing as the two approaches are relatively close, it can be said that the weaknesses 

present in the European Commission proposal lie in details and application, rather than in 
the overall architecture of the proposal. In this sense, the Coalition approach proposes to 
EULGJH�WKH�JDSV�FRQWDLQHG�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��0RUH�VSHFLILFDOO\��WKH�
PDLQ� IODZV� LW� DGGUHVVHV� DUH� WKH� SHUVRQDO� VFRSH�� WKH� FRQFHSW� RI� ¶HVWDEOLVKHG� EXVLQHVV�
UHODWLRQVKLSV·��WKH�ER[-ticking approach to due diligence, as well as issues with access to 
and applicability of justice. In general, the Coalition is very realistic in its demands and 
proposes an approach to corporate accountability that is strong, yet achievable when 
compared to existing international standards. In line with the recommendations of the UN 
Working Group on Business and Human Rights to turn the UNGPs into mHRDD, the 
Coalition approach ensures that the CSDDD remains close to the text of the UNGPs, using 



 

existing language, offering more legal certainty and a level playing field, at least at the EU 
level. As such, the Coalition approach to corporate accountability is significantly stronger 
WKDQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO� 

 

Table 6 : The seven dimensions of corporate accountability in the European Commission 
proposal and the Coalition approach 

 
 
 

This comparative analysis has highlighted a number of key differences concentrated in 
four out of the seven dimensions of corporate accountability, as shown in Table 6. These 
dimensions are the personal scope, material scope, due diligence process, and enforcement 
of the respective approaches.  
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To situate the two approaches relatively to the ones presented by Bernaz (2020), neither 

of the two approaches are quite as strong as the transformative model, as they do not 
foresee criminal liability of companies or international judicial enforcement. This comes as 
no surprise in the case of the EU Directive, as not all Member States provide for the 
criminal liability of companies in their national jurisdictions. Essentially, basing the 
enforcement of the framework on administrative sanctions and civil liability ensures that all 
Member States already have the legal tools to take action as soon as the Directive comes 
into force. As such, it can be argued that both of them are close to the progressive model, 
as they impose direct legally binding human rights and environmental obligations on 
companies to be enforced by Member States. Whereas the feature of national enforcement 
is seen as a weakness of the progressive model according to Bernaz, EU Directives are 
designed to be incorporated by Member States into their national legislation. In fact, this 
form of enforcement could even prove beneficial to the advancement of corporate 
accountability, as national administrative authorities could initiate investigations into due 
diligence compliance among companies headquartered within their national jurisdiction.  

 
Regarding the personal scope, Bernaz notes that while the UNGPs apply to all 

businesses, under the progressive model corporations would be subject to legally binding 
REOLJDWLRQV��ZKLFK�ZRXOG�PDNH�WKLV�´EURDG-EUXVK�DSSURDFKµ�PRUH�GLIILFXOW��%HUQD]��������
S�������7KLV�DUJXPHQW�DOVR�VHHPV�WR�EH�SUHVHQW�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO� as 
the thresholds it contains drastically restrict the number of companies to which the 
Directive would apply. While it can be argued that this would allow for easier 
implementation of the due diligence obligations, this less ambitious approach would leave 
out a number of companies whose value chains also have a high risk factor. Ultimately, the 
path chosen by the European Commission when faced with this trade-off can only yield a 
relatively weak form of corporate accountability. 

 
From accountability to rights-holder to the application of the due diligence process, it 

shows similarities with the progressive model, which Bernaz sees as the most adequate one 
for immediate application - whereas the transformative model would require solving a host 
of legal challenges before being implemented. Regarding the enforcement of the 
IUDPHZRUN��%HUQD]�QRWHV�WKDW�XQGHU�WKH�SURJUHVVLYH�PRGHO��´>D@FFHVV�WR�MXVWLFH�IRU�YLFWLPV�
of corporate abuse is therefore as good as access to justice for victims of human rights 
abuse genHUDOO\�LQ�WKH�VWDWH�LQ�TXHVWLRQµ��%HUQD]��������S�������,Q�WKLV�FDVH��LW�FDQ�EH�DUJXHG�
that the good quality of judicial systems in EU Member States would guarantee effective 
enforcement of the due diligence obligations - that is, if the Directive does not contain 
EDUULHUV�WR�MXVWLFH��ZKLFK�LV�WKH�FDVH�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�  

 
All in all, it can be said that the Coalition approach would constitute a more significant 

step forward for corporate accountability than the European &RPPLVVLRQ·V�SURSRVDO��,WV�
more systematic personal scope and guaranteed access to justice make it stronger than the 
SURJUHVVLYH�PRGHO��ZKLOH�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�ODJV�EHKLQG�EHFDXVH�RI�LWV�
significant flaws in those areas. Figure 3 shows where the two approaches rank on the 
corporate accountability strength spectrum presented earlier. 

 
 
 



 

Figure 3 : Corporate accountability strength spectrum, including the European 
Commission proposal and the Coalition approach 

Corporate accountability 

 
 
 
 

Ultimately, when EU decision-makers debate the substance of the CSDDD, these four 
dimensions - the personal scope, material scope, due diligence process, and enforcement - 
ZLOO� EH� WKH� NH\� GHWHUPLQDQWV� RI� WKH� 'LUHFWLYH·V� VWUHQJWK� DQG� SRWHQWLDO� IRU� DFhieving 
corporate accountability. 
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CURRENT DEVELOPMENTS 

In this section, I will briefly present current developments taking place for the two 
approaches, with the legislative process at the EU level on the one hand, and the work done 
by the Coalition on the other. 

LEGISLATIVE PROCESS AT THE EU LEVEL 

It remains to be seen whether the next steps of the legislative process will take the CSDDD 
closer to the approach proposed by the Coalition. For now, it seems that the possibility of 
a Directive yielding strong corporate accountability is somewhat threatened. Indeed, the 
latest development in the legislative process is the adoption of a so-FDOOHG� ¶*HQHUDO�
$SSURDFK·�E\�WKH�&RXQFLO�RI�WKH�(8��´&RXQFLOµ��RQ��st December, 2022 (Council of the 
European Union, 2022b). This document is a compromise version, which ministers from 
the 27 Member States agreed upon and will be using in their negotiations with the European 
Parliament. 

As it stands, this version of the CSDDD could prove an even weaker approach to 
corporate accountability for two main reasons. The first one is that in addition to the quasi 
exclusion of the financial sector proposed by the European Commission, the Council has 
agreed on a total exclusion of investment companies from the scope of the Directive. The 
VHFRQG�RQH�LV�WKH�UHSODFHPHQW�RI�WKH�QRWLRQ�RI�¶YDOXH�FKDLQ·�- describing all activities related 
to the product or service, whether upstream or downstream - WR�WKH�QHZ�FRQFHSW�RI�¶FKDLQ�
RI� DFWLYLWLHV·�� 7KLV� XQWHVWHG� FRQFHSW� LV� EDVHG� RQ� WKDW� RI� ¶VXSSO\� FKDLQ·� - covering only 
upstream activities - with the addition of the distribution, transport, storage, and disposal 
phases. This excludes the use phase from the scope of the framework, which poses 
particular threats in sectors where the use of products can lead to human rights and 
environmental adverse impacts, such as the weapons or chemicals industries. Keeping these 
major modifications in the final version of the text would substantially weaken the Directive 
and its contribution to corporate accountability. 

 
However, the European Parliament still has a significant role to play in the co-legislative 

process before a final version of the text is adopted. Bearing in mind that the 
recommendations to the European Commission formulated in its resolution from 10th 
March, 2021 were more ambitious than the contents of the proposal, which came out of it, 
the perspective of a CSDDD offering a stronger approach to corporate accountability 
remains possible. 

 

THE COALITION 

At the time of writing, the Coalition is still advocating with the EU institutions to try and 
get a version of the Directive that includes its demands and bridges the gaps to corporate 
DFFRXQWDELOLW\� OHIW� LQ� WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO��6LQFH� WKH�SXblication of the 
(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�� WKHUH�KDYH�EHHQ�RYHU����GLVFORVHG�PHHWLQJV�EHWZHHQ�
Members of the European Parliament (MEPs) and representatives of the Coalition 



 

(European Parliament, 2022). On 16th December, 2022, in reaction to the General 
Approach adopted by the Council of the EU threatening to further weaken the Directive, 
members of the Coalition - including ECCHR and ECCJ - published a 4-page statement 
clarifying that the due diligence expectations in the OECD Guidelines for Multinational 
Enterprises and the UNGPs apply to the fill value chain, including downstream business 
relationships (Wilde-Ramsing et al., 2022). In this statement, they echo a statement by the 
OHCHR published in September 2022, noting that if the EU were to restrict the extent of 
the due diligence obligations in the CSDDD by excluding downstream activities, it would 
´XQGHUPLQH�WKH�LQWHUQDWLRQDO�FRQVHQVXVµ��́ QRW�DOLJQµ�ZLWK�LQWHUQDWLRQDO�VWDQGDUGV��́ QHJOHFW�
VLJQLILFDQW�KXPDQ�ULJKWV�LPSDFWVµ��DQG�´XQGHUFXW�WKH�VWDWHG�REMHFWLYHVµ�RI�GXH�GLOLJHQFH�
(OHCHR, 2022a). This shows that the Coalition is already anticipating the next phases of 
the legislative process and acting upon the need for due diligence obligations applicable 
throughout entire value chains as a key component of corporate accountability. 
 

Figure 4 ��7KH����GHPDQGV�RI�WKH�¶-XVWLFH�LV�(YHU\ERG\·V�%XVLQHVV·�FDPSDLJQ 

 
Source ��-XVWLFH�LV�(YHU\ERG\·V�%XVLQHVV������� 
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To complement its political advocacy work, the Coalition recently launched a campaign 
to raise awareness, garner public support, and put the spotlight on the discussions on 
corporate accountability taking place within EU institutions. This campaign, launched on 
6th 6HSWHPEHU�� ����� LV� WLWOHG� ¶-XVWLFH� LV� (YHU\ERG\·V� %XVLQHVV·� DQG� LV� EXLOW� DURXQG� ���
demands of the Coalition for a strong European due diligence framework.13 This campaign 
JLYHV�WKH�&RDOLWLRQ·V�DGYRFDF\�ZRUN�D�SXEOLF�IDFH�DQG�LV�GHSOR\HG�RQ�VRFLDO media, as well 
as during public events. Along with these actions, the Coalition also launched a petition as 
part of the campaign, which has gathered over 80,000 signatures as of December 2022. 

 

Figure 5 : /DXQFK�RI�WKH�¶-XVWLFH�LV�(YHU\ERG\·V�%XVLQHVV·�FDPSDLJQ�RQ�3ODFH�GX�
Luxembourg in Brussels, on 6th September, 2022 

 
6RXUFH���-XVWLFH�LV�(YHU\ERG\·V�%XVLQHVV������� 

 
 
 

භ 
13 )RU�WKH�¶-XVWLFH�LV�(YHU\ERG\·V�%XVLQHVV·�FDPSDLJQ��WKH�&RDOLWLRQ�LV�FRPSRVHG�RI�D�VWHHULQJ�JURXS�RI�
6 organisations, as well as other CSOs supporting the campaign. CSOs are welcome to join the list of 
supporting organisations by reaching out to the steering group. A sign-up form is available on the 
FDPSDLJQ·V�ZHEVLWH��$W�WKH�WLPH�RI�ZULWLQJ��WKH�JURXS�RI�Vupporting organisations is composed of 107 
&62V��7KH�IXOO�OLVW�FDQ�EH�IRXQG�RQ�WKH�FDPSDLJQ·V�ZHEVLWH��https://justice-business.org/about/. 

https://justice-business.org/about/


 

CONCLUSION AND OUTLOOK 

In this thesis, I have presented an analysis of two competing approaches to corporate 
accountability for the development of an EU Directive on human rights and environmental 
GXH�GLOLJHQFH��7KH�DLP�RI�WKLV�WKHVLV�ZDV�WR�GHWHUPLQH�ZKLFK�RI�WKH�(XURSHDQ�&RPPLVVLRQ·V�
proposal for a Corporate Sustainability Due Diligence Directive (CSDDD) or the Coalition 
approach constitutes a stronger framework for corporate accountability. To do so, I 
presented ECCHR - the organisation in which the traineeship was completed - and the 
Coalition advocating for corporate accountability at the EU level. Then, a literature review 
on corporate accountability was presented, along with a state of the evolving policy field of 
due diligence, followed by the analytical framework conceptualising corporate 
accountability by Bernaz (2020) used in the analysis. Finally I presented an analysis of each 
approach, as well as a comparative analysis to determine which one constituted a stronger 
framework for corporate accountability. 
 
7KH�DQDO\VLV�KDV� VKRZQ� WKDW�ZKLOH� UHODWLYHO\�FORVH� WR�%HUQD]·V�SURJUHVVLYH�PRGHO�� WKH�

approach proposed by the European Commission contains major shortcomings. These 
shortcomings are concentrated in four out of the seven dimensions of corporate 
accountability, namely the personal scope, the material scope, the due diligence process, 
and the enforcement of the framework. One of the features that specifically impede the 
SURSRVDO·V�SRWHQWLDO�DUH�LWV�XQDPELWLRXV�VFRSH��OLPLWLQJ�WKH�QXPEHU�RI�FRPSDQLHV�WR�RQO\�D 
fraction of all businesses based and active in the EU. Additionally, its non-exhaustive body 
of references for human rights and environmental standards prevent it from offering the 
legal certainty that many were expecting from this framework. The limited extent and box-
ticking approach to the due diligence process in the proposal falls short of the aims of due 
diligence described in international standards, such as the UNGPs, which fails to achieve a 
level playing field. Finally, the burden of proof placed on plaintiffs and the presence of 
loopholes allowing companies to escape civil liability imply that the European 
&RPPLVVLRQ·V� SURSRVDO� IDLOV� WR� SURYLGH� HDV\� DFFHVV� WR� MXVWLFH� DQG� HIIHFWLYH� UHPHG\� IRU�
affected persons. For these reasons, this proposal does not constitute a strong framework 
for corporate accountability. 

 
The Coalition approach proposes to bridge the gaps contained in the European 

&RPPLVVLRQ·V� SURSRVDO� E\� RIIHULQJ� D� PXFK� PRUH� V\VWHPDWLF� DSSURDFK� DQG� UHPRYLQJ�
exemptions and legal loopholes from the Directive. By proposing to include all business 
based and active in the EU and to extend the due diligence obligations to the entire value 
chain without limitation, the Coalition approach ensures that all adverse impacts arising 
from business activities are adequately addressed. The due diligence process proposed in 
this approach is generally more dynamic and leads to more impactful change, be it through 
the adaptation of global activities based on the findings of the process or the public 
disclosure of value chain maps. The question of access to justice and effective remedy is 
solved by reversing the burden of proof onto the companies, which would be responsible 
for proving that they did not cause or contribute to negative adverse impacts, as well as by 
removing the possibility for companies to escape civil liability. The only challenges in the 
Coalition proposal that the analysis has highlighted are the potential difficulty in ensuring 
the compliance of all businesses with their due diligence obligations given their number, as 
well as the need for a clearly defined exhaustive list of international human rights, 
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environmental, and climate standards for the material scope. Despite these challenges, the 
Coalition approach would maximise the impact of the directive by aligning with 
international standards, thereby creating a level playing field within the EU and 
beyond.  Overall, this approach constitutes a much stronger framework for corporate 
DFFRXQWDELOLW\�WKDQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO� 

 
Currently, the Corporate Sustainability Due Diligence Directive is far from its final form 

and it could take several years before it enters into force. The next steps of the legislative 
process will certainly require important discussions - especially on the four dimensions of 
corporate accountability highlighted in this thesis - between a more conservative Council 
and a more progressive Parliament. The several amended versions of the Directive that will 
arise from this co-legislative process could each be the subject of analysis such as the one 
presented in this thesis and compared to the two existing approaches. In any case, given 
the importance of this topic, it can be expected that civil society will continue to organise 
and advocate for strong frameworks for corporate accountability in the EU and beyond. 
These developments should be the focus of further academic attention and inform similar 
processes and initiatives globally. 
 
 



 

RECOMMENDATIONS 

My traineeship at ECCHR was not based on a specific set of tasks and did not require me 
to make recommendations to the organisation in my report, as is often the case for 
academic internships. However, the outcomes of the analyses presented above have led to 
the formulation of recommendations to the Coalition, to ECCHR, to EU co-legislators, 
and to other CSOs advocating for corporate accountability. As more and more legislative 
proposals for due diligence frameworks are formulated around the globe, CSOs concerned 
with the impact of corporations on human rights, the environment and the climate have a 
crucial role to play in ensuring strong approaches to corporate accountability. Strategies 
adopted by the Coalition in its advocacy work with EU institutions can be replicated for 
maximal impact. 
 

 
Recommendations to the Coalition 

 
1. Articulate further advocacy efforts around the four critical dimensions of corporate 

accountability - personal scope, material scope, due diligence process, and 
enforcement. 

 
2. Propose a material scope for the CSDDD with an exhaustive list of references 

covering human rights, environmental and climate obligations.  
 

3. Insist on inscribing the reversal of the burden of proof in the Directive.  
 

4. Push for the removal of possibilities to avoid civil liability for companies in the 
implementation of the Directive.  
 

5. Monitor the co-legislative process and ensure the due diligence obligations do not 
IDOO�ORZHU�WKDQ�WKRVH�FRQWDLQHG�LQ�WKH�(XURSHDQ�&RPPLVVLRQ·V�SURSRVDO�  
 

6. Insist on keeping investment companies within the scope of the Directive and 
extending the full due diligence obligations to the financial sector.  
 

7. Insist on remRYLQJ� WKH�FRQFHSWV�RI� ¶FKDLQ�RI� DFWLYLWLHV·� DQG� ¶HVWDEOLVKHG�EXVLQHVV�
UHODWLRQVKLSV·�IURP�DQ\�IXWXUH�YHUVLRQV�RI�WKH�'LUHFWLYH� 

 
 

Recommendations to ECCHR 
 
8. &RPPXQLFDWH�RQ�SDVW�DQG�RQJRLQJ�FDVHV��HVSHFLDOO\�WKRVH�XVLQJ�WKH�)UHQFK�¶/RL�GH�

YLJLODQFH·��WR�VKRZ�WKH�QHHG�IRU�GXH�GLOLJHQFH�OHJLVODWLRQ�DW�WKH�(8�OHYHO� 
 

9. Use its network of partner organisations to identify opportunities to advocate for 
due diligence legislation in other jurisdictions and support those efforts. 
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Recommendations to EU co-legislators 
 

10. Create a formal forum for civil society consultations on the CSDDD. 
 

11. Use this forum to review amended versions of the Directive with CSOs throughout 
the co-legislative process. 
 

 
Recommendations for civil society advocacy for corporate accountability 
 

12. Identify opportunities for due diligence legislation in other jurisdictions.  
 

13. Build coalitions with like-minded NGOs, trade unions, and other organisations to 
gain legitimacy when advocating for strong corporate accountability frameworks 
with decision-makers.  
 

14. Support due diligence legislation that is as close as possible to the UNGPs in order 
to ensure a level playing field with other jurisdictions, as suggested by the UN 
Working Group on Business and Human Rights.  
 

15. Include mandatory environmental and climate due diligence in proposals, in 
addition to the mandatory human rights due diligence set out in the UNGPs.  
 

16. Organise public campaigns to gather public support for the advocacy work.  
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