UNIVERSITE

DE GENEVE Archive ouverte UNIGE

https://archive-ouverte.unige.ch

Article scientifique 2009 Published version

This is the published version of the publication, made available in accordance with the publisher’s policy.

Boisson de Chazournes, Laurence

How to cite

BOISSON DE CHAZOURNES, Laurence. Environmental Treaties in Time. In: Environmental policy and
law, 2009, vol. 39, n° 6, p. 293—-298.

This publication URL:  https://archive-ouverte.unige.ch/unige:39497

© This document is protected by copyright. Please refer to copyright holder(s) for terms of use.

Last deposit update in Archive ouverte UNIGE on 14.03.2023 22:31


https://archive-ouverte.unige.ch
https://archive-ouverte.unige.ch/unige:39497

ENVIRONMENTAL PoLicy AND Law, 39/6 (2009)

293

Edith Brown Weiss and Philippe Sands. I would also
like to pay tribute to three of my mentors, Georges
Abi-Saab of the Graduate Institute of International and
Development Studies, Luigi Condorelli of the Univer-
sity of Geneva and the University of Firenze, and the
late Ibrahim Shihata of the World Bank: each of them
has taught me in his own way how legal method and
legal reasoning can be used to grasp and order everyday
international relations, and how the rule of law can
bring an answer to social and political needs”.

Conclusion of the Ceremony

After more applause, Prof. Lindencrona thanked
Prof. Boisson de Chazournes and all those in attend-
ance for another wonderful ceremony amongst such
impressive surroundings. He then announced that the
International Jury had unanimously selected Donald
W. Kaniaru as the winner of the 2009 Elizabeth Haub
Prize for Environmental Law. The 2008 ceremony was
officially closed and all participants proceeded to the
reception. (ATL) @

Environmental Treaties in Time

by Laurence Boisson de Chazournes”

A “treaty is not static, and is open to adapt to emerging
norms of international law” when it contains “evolving
provisions”,! to use the terms of the International Court
of Justice in the Gab¢ikovo-Nagymaros case. This is one
of the many facets of the interpretation and application
of treaties in the course of time. Treaties are undoubtedly
facing a paradox in that they must be stable as well
as flexible. It is interesting to note that the International
Law Commission decided in 2008 to include in its pro-
gramme of work the topic “treaties over time”.>? What is
at issue under this topic is the determination of how the
evolution of facts and law is accommodated by treaty law,
and consequently how to identify legal mechanisms that
have been or must be established to allow treaties to adapt
to new contingencies.

Sometimes compared to a “snapshot”,* an international
treaty might fail “to capture the important changes that
occur over time”. As has been pointed out, “sometimes
change is continuous; and other times, treaties may remain
more or less the same for years, then begin a period of
change”.* Environmental issues are undoubtedly one of
these areas in which change is continuous. The develop-
ment and evolution of environmental treaties — as of all
treaties — are influenced by factors which are mostly of an
“extra-legal character”.’ Environmental treaties are more
than other treaties conditioned by the evolution of scientific
knowledge and the introduction of new technologies.
Environmental treaties must be developed, updated and
adapted to changing circumstances given that environ-
mental and scientific knowledge is constantly expanding.®

In other words, environmental treaties are per se liv-
ing legal “animals” in the meaning of Aristotle.” They
evolve over time. Their dynamic nature also forces other,
non-environmental, treaties to evolve. Interpretation plays
an important role in this respect. So does the principle of
mutual supportiveness. Finally, treaty-based techniques
such as the adoption of protocols and amendments, as well
the decisions of Conferences of the Parties, also serve to
bring about the necessary adaptation. I will deal with each
of these techniques in turn.

*  Professor of International Law, University of Geneva. This lecture delivered
on the occasion of the Haub prize-giving, page 290.

Treaty-based Procedures as Instruments
for the Evolution of Environmental Treaties
over Time

Environmental treaties have spawned several procedures
which allow them to evolve and react dynamically to new
needs.

The Adaptation of Environmental Treaties through
the Adoption of Protocols

First, it is quite common that additional protocols to
agreements are negotiated, in particular to treaties that
were drawn up in the form of framework conventions.
A framework convention establishes broad commit-
ments for its parties and a general system of govern-
ance for a specific issue or area but does not provide for
detailed obligations. The framework agreement design is
particularly used in environmental law. From a policy as
well as an effectiveness standpoint, as the parties to an
environmental treaty may have difficulties to agree from
the outset on an instrument that takes into account many
diverse interests and to formulate specific commitments,
they might prefer to agree on a framework first and leave
the details to further negotiations than not to have any,
not even basic, standards and principles that guide the
subsequent negotiations.®

The function of protocols is thus to lay down more
specific commitments, that find their basis in the parent
framework agreement. In that respect, one of the primary
functions of the initial framework convention is to
establish procedures for subsequent protocols. Within
this scheme, the framework convention is clearly the
“beginning of an on-going law-making process”.’

Protocols can for example be adopted in order to add
obligations for the parties, such as emission reduction
commitments (e.g., Montreal Protocol on Substances
that Deplete the Ozone Layer), or to break down the
larger problem tackled by the framework convention
into “more manageable sub-issues”!? (e.g., Protocols of
the 1979 Convention on Long-Range Transboundary Air
Pollution).

This being said, a so-called additional protocol can
also play the role of another framework convention, as is
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the case with the Kyoto Protocol.!' It is to be recalled that
an entirely new and complex regime dealing with climate
change had to be elaborated and this endeavour started
in the early 1990s. The framework climate change con-
vention (UNFCCC) and the Kyoto Protocol are but two
milestones in this endeavour, laying the foundation for a
regime to be further developed. It is not yet clear which
form the agreement for the post-2012 period will take.
There are indications that tend to show that the general
framework of regulation is yet to be consolidated, but
how? The question is whether there is sufficient consensus
among all parties for a further specification of commit-
ments in the climate change area in a truly additional
protocol, which would specify in detail the commitments
to be followed.

The Adaptation of Environmental Treaties through
Amendments

Amendments refer to the formal alteration or modi-
fication of existing treaty provisions.'? In the absence of
specific provisions concerning the amendment process in
the treaty itself, Article 40 of the Vienna Convention on the
Law of Treaties specifies the procedure to be followed.

The amendment process plays an important role for
allowing the taking into account of changes of a scientific,
economic or political nature. Consequently, almost all
environmental treaties make express provision for a formal
amendment procedure.' The 1971 Ramsar Convention on
Wetlands was a pioneering instrument in that regard, being
one of the earliest examples of environmental treaties that
established an amendment procedure.!* It must be noted,
however, that no amendment procedure was foreseen in the
original text of the Ramsar Convention. Such a mechanism
was established almost 12 years after the conclusion of the
Convention, during the 1982 meeting of the contracting
Parties, which was dedicated to inserting a new provision
into the Convention, an Article 10 bis dealing with the
amendment procedure."

The 1985 Vienna Convention for the Protection of
the Ozone Layer has created new ways to amend treaties,
an example which has been subsequently followed in
other environmental agreements. It establishes the rules
for its own amendment as well as that of any protocol
taking “due account, inter alia, of relevant scientific and
technical considerations”.'® According to the 1985 Vienna
Convention, if there is no consensus, amendments to the
convention are to be adopted by a “three-fourths majority
vote of the parties present and voting”, whereas amend-
ments to protocols require only a “two-thirds majority vote
of the parties to that protocol present and voting”. The
difference between the amendment procedures of the
Vienna Convention and its Montreal Protocol might be
explained by the difference in nature of the obligations
that are defined by these two instruments. Commitments
contained in protocols are generally more precise and
specific than those of the parent convention, and con-
sequently need to be updated more frequently.

Most environmental treaties provide for amendment
procedures, which are broadly similar. However, pro-
cedures of adoption and entry into force may vary from

one treaty to another. Amendments are only binding on
the parties having accepted them.

Interestingly, the 1987 Montreal Protocol on Sub-
stances That Deplete the Ozone Layer provides for an
innovative alternative mechanism to formal amend-
ments with the adoption of so-called adjustments by the
Parties.!” The adjustment process allows for substantive
changes in obligations, possibly more quickly than by
any other treaty adaptation technique. An adjustment
procedure “allows for changes when new information on
environmental damage or technological options suggest
that faster phase-out [of an ozone-depleting substance] is
necessary or possible”.'® Failing consensus, adjustments
are adopted by a two-thirds majority of the Parties present
and voting which represent at least 50 percent of the total
consumption of the controlled substances. Adjustments
are then binding on all Parties without the possibility
of objection. To date, the Montreal Protocol has been
amended on four occasions (London 1990," Copenhagen
1992, Montreal 1997*! and Beijing 1999),” whereas it
has been adjusted six times (during the Second, Fourth,
Seventh, Ninth, Eleventh and Nineteenth Meetings of
the Parties).?

Let us take the London 1990 Amendments as an
example of important changes being introduced by the
amendment technique.? The Preamble of the protocol was
amended to include a reference to the need to take into
account the “developmental needs of developing
countries”, the provision of “additional financial resources
and access to relevant technologies”. The definitions of
“controlled substances” and “production” contained in the
treaty were also amended, and a definition of “transitional
substances” was introduced.?

The last adjustment to the Montreal Protocol, which
was agreed at the Nineteenth Meeting of the Parties (2007),
was aiming to accelerate the phase-out of production and
consumption of hydrochlorofluorocarbons (HCFCs) and
to encourage Parties to promote the selection of alter-
natives to HCFCs that minimise environmental impacts,
in particular impacts on climate, as well as meeting other
health, safety and economic considerations. This adjust-
ment entered into force on 14 May 2008.%

The Adaptation of Environmental Treaties through
Annexes

Unlike adjustment, amendment or protocol processes,
the purpose of annexes is not to add or modify the obli-
gations of the parties to an agreement, but is to “provide
technical detail that fleshes out the terms in the treaty, such
as generic references to regulated substances or applicable
procedures”.*’

However, although annexes aim to clarify “technical
details”, they may play an important role in broadening and
adjusting the scope of application of a treaty. For example,
annexes to the Montreal Protocol contain lists of regulated
substances. Consequently, if the annex is enlarging, it will
have the effect of significantly increasing the scope of
the obligations contained in the protocol text itself.?® The
same can be said about Annex I (industrialised countries
and economies in transition) and Annex II (developed

0378-777X/09/$17.00 © 2009 I0OS Press



ENVIRONMENTAL PoLicy AND Law, 39/6 (2009)

295

countries which pay for costs of developing countries)
of the UNFCCC, which respectively identify the Parties
that undertook to stabilise greenhouse gas emissions and
the Parties that are obliged to provide financial resources
and other forms of assistance to developing countries
Parties.

Annexes are binding on all parties, except for the
parties which have notified their non-acceptance. An opt-
out technique is thus used. Amendments to annexes are
subject to the same rules. As with adjustments, one can
note the virtues of the annex technique for adjusting a
said treaty to new needs and developments without going
through the traditional treaty-law techniques based on the
expression of the consent to be bound.

The treaty and its annexes as a whole form an evolv-
ing instrument. While the technical character of annexes
may lead one to consider them as less important, the
role of annexes should not however be underestimated.

ik
The target

Courtesy: Uwe Tabat

Annexes are for example taken into account by judges
for the interpretation of environmental treaties. In the
OSPAR Convention case (Ireland v. United Kingdom),”
the terms of the treaty were interpreted in the light of the
convention’s articles and of the five annexes, which were
read as forming a whole.*

The Adaptation of Environmental Treaties through
the Decisions of the Conferences of the Parties
Secondary legislation also plays a key role in the
building of an environmental regime.*! In some instances,
specific provisions of an environmental treaty enable the
Conference of the Parties to adopt new rules. For example,
Article 17 of the Kyoto Protocol authorises the Conference
of the Parties to adopt rules regarding the operation of
the system for trading in emissions of greenhouse gases.
The Conference of the Parties of the Kyoto Protocol
is also responsible for defining the relevant principles,

modalities, rules and guidelines, in particular for verification
and reporting.

Through the supervisory and regulatory powers of the
Conference of the Parties, the parties are in a position to
respond to new problems and priorities through new forms
of regulation. The legal profile and the effects of decisions
of Conferences of the Parties are subject to different inter-
pretations, although no-one denies that they produce legal
effects, whether as an interpretative instrument or from
a law-making viewpoint. In the Pulp Mills on the River
Uruguay (Argentina v. Uruguay) case which is pending
before the International Court of Justice, several refer-
ences were made to the decisions of the Conferences of
the Parties to the Biodiversity Convention and the Ramsar
Convention. It will be interesting to see if and how the
Court will refer to them.*

The binding effect of decisions of Conferences of
the Parties is beyond doubt, when provided for by the
primary treaty instrument. However, beyond the binding-
ness issue per se, which is linked to each specific regime,
Conference of the Parties’ decisions produce other types
of legal effects. They play a crucial role in shaping and
building common understandings of principles, norms and
standards. In addition, a Conference of the Parties plays a
key role as trustee of a regime. It constitutes a framework
which provides (political) legitimacy to the process of
evolving interpretation.

The Adaptation of Environmental Treaties through
the Role Played by Subsidiary Bodies

Although the role played by Conferences of the
Parties, as the “supreme bodies” of environmental treaties,
is crucial for the adaptation of treaties in time, the function
of subsidiary bodies should also not be underestimated.
These bodies give advice to the Conference of the Parties
and each has a specific mandate. Such bodies may be
established by the convention, or may be created at a later
stage by a Conference of the Parties.

In this context the role played by scientific bodies is
particularly interesting as a means to inform the decision-
making process and the evolving interpretation of a said
treaty. For example, the Subsidiary Body for Scientific
and Technological Advice (SBSTA)* of the UNFCCC
provides the Conference of the Parties with advice on
scientific, technological and methodological matters.
The Convention on Biological Diversity also has a Sub-
sidiary Body on Scientific, Technical and Technological
Advice (SBSTTA),* which has mutatis mutandis a similar
mandate.*

The role of non-compliance mechanisms should also
be highlighted. In exercising their function, they contribute
to the reinforcement of the understanding of the content of
obligations, as well as somehow to their development.*
This is even more so when these mechanisms present
strong jurisdictional features as is the case with the
procedures and mechanisms relating to compliance under
the Kyoto Protocol.”’

Besides treaty-based procedures, there are other means
for treaties to be adjusted over time. »
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About Evolving Interpretation: The
Environmental ‘“Contamination” of Other
Treaties and the Self-contamination Effect
of Environmental Treaties

Like for other treaties, when a problem concerning the
meaning of a term or an expression of an environmental
treaty arises, interpretation may help to resolve the issue.
Subsequent practice and relevant rules of international law
play an important role, as set out by Article 31 (3) of the
Vienna Convention on the Law of Treaties.*

The adaptation of a treaty to contemporaneous norms
through judicial interpretation has become a classical
feature. One of the interpretative methods used by judges
is to interpret a particular treaty with regard to other norms
of international law, to go beyond the interpreted treaty
in placing it in its context and in a temporal perspective.®
In recent years, we have seen a clear willingness of
international courts and tribunals to have regard to rules of
international environmental law, while interpreting another
treaty with the help of the rule of interpretation of Article
31 (3) of the Vienna Convention.*’ This shows the impor-
tant function environmental treaties fulfil as a source for
interpretation of other treaties. For example, the Inter-
national Court of Justice, in the Gabc¢ikovo-Nagymaros
case, has pointed out that “such new (environmental)
norms have to be taken into consideration, and such new
standards given proper weight, not only when States
contemplate new activities but also when continuing
with activities begun in the past”.*! The WTO Appellate
Body in the case of US — Import Prohibition of Certain
Shrimp and Shrimp Products considered that Article XX
(g) of the GATT 1994 must be interpreted “in the light of
contemporary concerns of the community of nations about
the protection and the conservation of the environment”.*?
Taking into account the evolution in the area of technology
and the appearance of new standards and practices also
played a role in the interpretation of a treaty dating back
to 1839 in the Iron Rhine Railway case.* The International
Court of Justice has recently followed the same inter-
pretative path with respect to a treaty concluded in 1858 in
its decision concerning the dispute regarding navigational
and related rights (Costa Rica v. Nicaragua).*

All these cases illustrate the use of principles of
international environmental law in the interpretation of a
treaty, and this is especially due to the adoption of a large
number of environmental treaties since the early 1970s.
Principles of environmental law derived from environ-
mental treaties are now considered as forming a part of
the “background of the general principles of international
law”.* This trend towards “systemic integration” implies
that a treaty must be deemed to “refer to such principles
for all questions which it does not itself resolve expressly
and in a different way”.*

The issue of interpretation pursuant to the rule of
Article 31 (3) of the Vienna Convention also arises
with respect to environmental treaties. There is a sort of
environmental self-contamination effect. Environmental
treaties sometimes contain words or notions for which
States could not reach an agreed definition or for which
no definition was considered necessary at the time of their

negotiation.*” Furthermore, the definition of the same word
may differ from one convention to another.* There are, for
example, different definitions of the notion of “pollution”
in the 1979 Convention on Long-range Transboundary Air
Pollution or in the 1982 United Nations Convention on the
Law of the Sea. In that context, interpretation methods
as foreseen in Article 31 of the Vienna Convention may
play an important role in harmonising the interpretation of
environmental treaties and avoiding contradictions among
them. The reference to generic notions such as the notions
of standards and best practices in several environmental
treaties also leaves room for the technique of evolving
interpretation.

It is interesting to note in this context that some
environmental treaties have foreseen this need for
adaptation through a specific interpretative technique. The
Conference of the Parties of a treaty has in some cases
been specifically endowed with interpretative powers.
The Montreal Protocol on the Ozone Layer, for example,
in its Article 10(1), has authorised the Meeting of the
Parties to interpret the term “agreed incremental costs”
by establishing “an indicative list of incremental costs”.*
In these cases, the interpretation given by a Conference
of the Parties, when it is authorised by a treaty, is clearly
intended to be legally binding.

Even if a treaty does not expressly mandate a Confer-
ence of the Parties to give an authoritative interpretation
to a treaty, the treaty body is not necessarily prevented
from doing so. For example, the CITES Conference of
the Parties has adopted interpretations of the provisions of
the Convention relating to the conditions of the entry into
force of amendments™ or to the criteria for amending the
appendices.’! The Consultative Meeting of the Parties of
the London Convention on the Prevention of Marine Pol-
Iution by Dumping of Wastes and Other Matter has done
so with respect to the definition of “dumping” under the
Convention by deciding that the term covers “the disposal
of (...) waste into sub-sea-bed respositories accessed from
the sea”,>? but not from land by tunnelling.

Mutual Supportiveness between
Environmental Treaties and Other Treaties:
About Mutual Adjustments in Time

Environmental treaties and other international agree-
ments are part of international law as a legal system. These
different bodies of law cannot operate in clinical isolation
from each other. The evolution of environmental treaties
in time has generated a process of “accretion™? through
which other international treaties have to adapt themselves
by incorporating environmental norms and principles.
Such an adaptation is based on the principle of mutual
supportiveness.

The principle of mutual supportiveness gives a special
dynamic and rationale to the interface between environ-
mental treaties and other international agreements.’*
Mutual supportiveness excludes the very idea of conflict
between environmental treaties and other international
agreements. It means that while focusing on their own
tasks and competencies, environmental treaties and other
treaty regimes should be applied and interpreted in a
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coherent manner. What does coherence imply in the light
of the principle of mutual supportiveness? The answer
is a complex one, but can be summarised as follows: the
fact that environmental treaties and other treaty regimes
should each focus on their primary competence does not
mean that non-environmental treaties cannot deal with
principles and rules that affect the environment. At the
same time, environmental treaties are not, and should not,
be prevented from including rules and principles that affect
for example, trade. Rules and principles on international
trade may indeed affect environment and health; similarly,
environmental treaties may have an impact on trade.
Therefore, whilst each regime should focus on its primary
competence, it is not prevented from adopting measures
which affect the other regime. However, the concerns and
interests of each regime should be taken into account by
the other one and deference should be paid to the primary
competence of either regime. Mutual supportiveness thus
implies mutual adjustment between environmental treaties
and other treaties.

The legal drafting of mutual supportiveness clauses
varies depending on the instrument at stake. For instance,
the 1998 Rotterdam Convention on the Prior Informed
Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade (PIC Convention) and
the 2000 Cartagena Protocol on Biosafety to the CBD
recognise “that trade and environmental policies should
be mutually supportive with a view to achieving sustain-
able development”. The 2001 Stockholm Convention on
Persistent Organic Pollutants (POPs) goes further and is
much more affirmative when recognising that the POPs
Convention “and other international agreements in the field
of trade and the environment are mutually supportive”.
Some other treaties, such as the 2001 International Treaty
on Plant Genetic Resources for Food and Agriculture,
stress the need for a “synergy” between environmental
treaties and other international agreements.

In the light of these provisions, mutual supportiveness
appears to be the key which would enable different treaty
regimes to pass through the same door, that of sustain-
able development. For the time being, the principle of
mutual supportiveness has not been implemented on a
large scale outside environmental treaty regimes or with
regard to the relationship between environmental and
non-environmental treaties.” However, looking carefully
at the practice of the WTO dispute-settlement bodies,
one cannot ignore the “spirit” of mutual supportiveness
which seems to inspire some reports. Let us recall the
decision of the Appellate Body in the Brazil — Tyres case.
There the Appellate Body clearly recognised that “certain
complex public health or environmental problems may
be tackled only with a comprehensive policy comprising
a multiplicity of interacting measures. In the short term,
it may prove difficult to isolate the contribution to public
health or environmental objectives of one specific measure
from those attributable to the other measures that are part
of the same comprehensive policy. Moreover, the results
obtained from certain actions — for instance, measures
adopted in order to attenuate global warming and climate
change, or certain preventive actions to reduce the inci-

dence of diseases that may manifest themselves only after
a certain period of time — can only be evaluated with the
benefit of time”.® In my view, this acknowledgment of the
complexity and of the importance of time in environmental
questions by the Appellate Body should play a vital role
in building bridges between environmental treaties and
other international treaties such as trade agreements. The
“sustainable” future of mutual supportiveness may perhaps
depend on a sort of informal integration of that principle
but with a formal purpose which is to strengthen the ties
between environmental treaties and other international
agreements through mutual adjustments.

Concluding Remarks

Environmental treaties are truly living instruments.
The lifespan of many of these instruments has been rela-
tively short thus far, but this has not prevented them from
absorbing, through various legal techniques, new scien-
tific, technological, economic and political considerations.
Equally remarkable is the role environmental treaties play
in the interpretation of other treaties and thus, by the same
token, contribute to their “environmental modernization™.
The adoption of environmental treaties also pushes exist-
ing treaties towards mutual supportiveness and thus to
adjustment and adaptation to new environmental needs.
Environmental treaties most certainly have a life of their
own, with endogenous dynamic features, while serving
as a driving force for the interpretation and adaptation of
other treaties.

Are environmental treaties unique in this respect? The
answer is “yes” and “no”. Human rights treaties have also
been characterised as “living instruments”, for instance
by the European Court of Human Rights.” However their
capacity for change and adaptation is mostly driven by the
courts, both domestic and international.

What is particularly striking in the case of environ-
mental treaties is the crucial role of political forces and
treaty institutions in handling the treaty mechanisms for
change and adaptation. The interface between law and
science also plays a key role. International law cannot but
adjust itself to new scientific developments. The drafters
of environmental agreements were seemingly of the view
that adjustment in this area is an issue of legitimacy and
accountability and should therefore be in the hands of
Conferences of the Parties and other treaty bodies. These
bodies were granted different treaty techniques to that end.
As stated earlier, these political and legal adjustments are
important as they feed the interpretative process of both
environmental treaties and non-environmental treaties.
In effect, courts and tribunals play an important role in
mainstreaming them. The International Court of Justice
as well as other courts and tribunals, by their judgments,
support this evolutive process.
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