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Introduction to the Research Handbook on Human
Rights and Humanitarian Law
Robert Kolb, Gloria Gaggioli and Pavle Kilibarda

International human rights law (IHRL) and international humanitarian law (IHL) both estab-
lish a framework for the protection of human beings, but the two bodies of law have very
different historical origins and sometimes a conflicting philosophy. IHL seeks to mitigate the
inherent violence and protect the victims of armed conflicts; its basic assumption is that the
only legitimate objective of the belligerent parties to a conflict is to weaken the military poten-
tial of the enemy, meaning that conflict-related violence is primarily observed through the lens
of military necessity. IHL is an ancient branch of law, its rules traceable to thousands of years
ago and to all of the world’s cultures. Conversely, although many principles underlying IHRL
had long existed at the domestic level, it is one of international law’s most recent branches.
As a body of law regulating the relationship between States and individuals, it posits inherent
rights and freedoms in every human being, which are either absolute or may be limited for
narrowly defined purposes provided by the law itself.

The continued application of IHRL during armed conflicts has been affirmed at the United
Nations (UN) level at least as early as the 1968 Teheran Conference and has since been given
judicial backing and shape by the International Court of Justice (ICJ) on several occasions. In
its 1996 Nuclear Weapons and 2004 Palestinian Wall advisory opinions, and its 2005 judg-
ment in Democratic Republic of Congo v Uganda, the Court established that the protection
of human rights instruments does not cease in times of war and armed conflict, that IHL and
IHRL may then apply synchronously to the same situation, and (at least initially) that their
relationship is, in case their application leads to different results, governed by the principle of
lex specialis — namely, that IHL, as the body of law tailored for armed conflicts, prevails over
the more general IHRL. Although all UN and regional human rights bodies have accepted the
application of the various human rights instruments during armed conflicts, the lex specialis
principle has been more controversial, and the manners in which these bodies resolved diver-
gences between IHL and IHRL have been as varied as they have been nuanced.

It is thus difficult, if not impossible, to give an a priori response regarding the interplay
between IHL and IHRL in all situations. How a conflict of norms will be resolved or avoided
will — in practice — depend as much on which norm is currently being applied as who is apply-
ing it. The implications of different approaches will sometimes be symbolic, and at other times
they will carry a fundamental importance for ascertaining the legal obligations of belligerent
parties and the possibilities of international oversight. This means that the only meaningful
way of examining the interplay is to do so from different perspectives, and of course, through
an analysis of individual rights and topics of concern.

The previous edition of this Handbook already raised a number of important questions,
of a theoretical and practical nature, regarding the IHL-IHRL interplay. These multifaceted
legal, political and practical issues remain as controversial today as they were when the first
edition was published. Therefore, rather than simply updating the old edition with more recent
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practice, we rather conceived the present one as a sort of companion or sequel: it expands the
list of issues treated earlier to address new ones, while fully acknowledging the continued
importance of the older discussions. Thus, some of the topics examined in the previous edition
which have undergone significant evolution are also considered in this volume, but most of the
chapters deal with subjects that were not covered last time and which have gained momentum
in recent years.

Given the multitude of stakeholders dealing with issues pertaining to the interplay between
IHL and IHRL and the variety of views that exist on the matter, this volume is split into two
parts. Part I provides an overview of academic, military, judicial and humanitarian perspec-
tives on the relationship between IHL and IHRL. Part II deals with select contemporary issues
identified in legal practice. What follows is a brief overview of the chapters.

PART I[: CONVERGING AND DIVERGING PERSPECTIVES

The section on Academic Perspectives revolves around the relationship between IHL and
IHRL and the concept of lex specialis, focusing on the differences and similarities between
these two branches in terms of treaty interpretation, their general principles and whether they
may have converged into a single body of law.

1. The first chapter by Yuval Shany initiates the academic discussion of the interplay
between these two bodies of law by highlighting the inherent difficulties in harmonizing
IHL and THRL. According to the author, both bodies of law contain different normative
assumptions, are applied by experts coming from a different background, and rely on
different values. Shany questions the importance of the /ex specialis rule as a universal
remedy for IHL and IHRL conflicts, at least as presumed in favour of the former, and fore-
sees the rise of ‘hybrid forms’ as a means of side-stepping some of the thornier problems
of co-application.

2. Vaios Koutroulis deals with the intriguing question of whether IHL and IHRL may still be
considered two distinct branches of international law, a topic which has gained much atten-
tion in academic circles. The author adds a twist to the discussion by focusing on why this
question even matters in the first place. Following an analysis of practice before human
rights bodies, Koutroulis finds that a distinction is made by States, although it has little
more than theoretical relevance. Distinguishing between IHRL and IHL is primarily used
to symbolically ensure the specificities of IHL and safeguard it from intrusive ‘spill-overs’
of IHRL.

3. In the third chapter, Eirik Bjorge examines the differences in interpretation of IHL and
IHRL treaties, noting that the treaties serve different purposes and are drafted at different
levels of generality: whereas the Geneva Conventions were written to be applied by
soldiers, the human rights treaties give expression to fundamental values. But not all IHL
provisions are so specific, wherefore it is also difficult to presume that there should always
be a lex specialis presumption in favour of IHL treaties. IHRL itself can be more specific
in some areas, particularly when it comes to the treatment of prisoners and persons in
occupied territory.

4. Marco Pedrazzi revisits the principles of military necessity and humanity in IHL and
scrutinizes how they have been influenced by IHRL. The relationship between these two
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principles in IHL in particular has been modified by IHRL, which has tipped the balance in
favour of the latter. The principle of military necessity, which is distinct from that of neces-
sity in general, has however been less exposed to IHRL influence. Even so, in situations
where States exercise a reasonable degree of control over a situation, such as in territories
they occupy, a presumption is made for the application of the law enforcement paradigm
over conduct of hostilities. Human rights bodies themselves have shown a measure of
deference towards IHL in this regard, but their approach has not been uniform.

The section on Military Perspectives examines the interplay between IHL and IHRL in spe-
cific contexts and the application of IHRL by different stakeholders in military operations.

5. Marten Zwanenburg’s chapter examines the applicability of IHL and IHRL to UN peace
operations, noting the general acceptance that the UN is bound to respect human rights
and humanitarian law but also the lack of consensus concerning the legal basis for such
a conclusion. The author discusses the way IHL applies to UN peace operations and the
IHL status of their members and the interplay between IHL and IHRL when applied by
peacekeepers, including matters which are specific to peace operations.

6. The chapter by Marie-Louise Tougas focuses on private military and security companies
(PMSCs) and their application of, and status under, IHL and IHRL. The author seeks
to present a comprehensive view of PMSCs under international law by examining their
applicability of IHL and IHRL to their activities before turning to the rules on State and
individual criminal responsibility. The use of PMSCs continues to be controversial and
present legal and practical challenges, and there have been a number of initiatives in recent
years to better regulate their deployment and use.

7. Wolff Heintschel von Heinegg draws attention to a somewhat neglected sphere of
IHL-IHRL interplay, namely the applicability of IHRL to naval warfare. The law of naval
warfare is largely a complete body of law, but there are still some important gaps which
need to be resolved. For example, it does not deal with individuals unless they qualify for
protected person status under the Second and Third Geneva Conventions. As the crews
and masters of neutral merchant vessels area not covered by these instruments, nor are
individuals in distress at sea if their situation is unrelated to the ongoing hostilities, their
position is unregulated by IHL. In addition, IHL does not provide standards for detention
aboard warships for any reason. There is thus considerable room for IHRL standards to be
‘imported’, and Von Heinegg examines the ways in which this may be done, concluding
that an important issue that remains unresolved is the existence of an obligation to provide
assistance at sea.

8. An examination of the NATO approach is undertaken by Camilla Guldahl Cooper.
When undertaking joint operations, NATO members may have different human rights
obligations and have a differing view of the interplay between IHL and IHRL. The concept
of ‘self-defence’ is also commonly employed in the context of NATO operations. Cooper
attempts to trace the legal basis for self-defence in NATO rules of engagement, traversing
IHL, ITHRL and criminal law to find it applicable at all times, therefore also in armed
conflicts and valid for military personnel. But she recalls that the primary paradigm is not
self-defence, but IHL in times of armed conflict, and self-defence is at any rate unsuitable
for fighting an armed conflict.
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The section on Judicial Perspectives focuses on the way interplay has been tackled by the
International Court of Justice, human rights bodies and international criminal tribunals.

9.

Pavle Kilibarda and Robert Kolb look at the approach of the International Court of
Justice (ICJ) to the relationship between IHL and IHRL. Perhaps the most important judi-
cial confirmation of the continued applicability of human rights in armed conflict, as well
as a conception of the relationship between the two bodies of law, comes from the World
Court. However, the ICJ’s jurisprudence and use of /ex specialis is not fully developed
and is inadequate to frame this interplay in all cases. The authors also raise, in addition
to the well-known cases on IHL and IHRL, that the Court’s statements on elementary
considerations of humanity deserve a place in this ‘family’ of case-law, as the elementary
considerations of humanity have been used to describe a core of rules applicable both in
times of peace and armed conflict and thus common to IHL and IHRL.

10. Walter Kilin and Jorg Kiinzli undertake an analysis of the practice of human rights treaty

11.

bodies and regional courts to the application of their respective treaties in times of armed
conflict. The authors examine the existence of an armed conflict as a basis for derogation
from human rights treaties, as well as the problems of extraterritoriality raised by many
contemporary armed conflicts. They finally describe several different legal strategies used
by human rights bodies to resolve issues that may arise when IHL and IHRL apply together
and identify a global trend of convergence between them in recent jurisprudence.

The chapter on international criminal courts and tribunals by Yasmin Naqvi focuses on
these bodies’ statements on the relationship between IHL and IHRL. The ad hoc and per-
manent international criminal courts have considerably fleshed out the content of interna-
tional criminal law (ICL), normally as a flipside of IHL, but have also been influenced by
IHRL where appropriate. According to Naqvi, these tribunals’ approach has largely been
to treat IHL and IHRL as convergent and to interpret ICL according to both. This has had
the advantage of shaping out many specific rules and providing context to mass atrocity
crimes in a way that respects the principle of legality, but an uncompromising convergence
approach may foster unrealistic expectations of combatants in armed conflict situations.

The Humanitarian Perspectives come from stakeholders working directly with victims and
engaging belligerent parties to mitigate suffering and strengthen respect for the law in situa-
tions of armed conflict.

12.

13.

Knut Dérmann and Andrea Raab of the International Committee of the Red Cross
(ICRC) summarize their organization’s role in promoting IHL and supporting its devel-
opment. The chapter recalls the ICRC approach and main instruments produced by the
organization to advocate for improving the legal framework governing armed conflicts.
It also presents the ICRC’s rich legacy in the development, drafting and adoption of IHL
treaties.

Ezequiel Heffes returns to the matter of human rights obligations of non-State actors,
specifically non-State armed groups (NSAGs). The author attempts to deconstruct the
discourse on NSAG’s obligations in armed conflict settings to identify their basis, taking
into account specifically why the argument is made and who makes it. Heffes takes his
analysis beyond positive law and towards the circumstances surrounding its creation and
discussion in order to discern how the IHRL and NSAGs ‘discourse’ is produced by States,
international organizations, non-governmental organizations (NGOs) and humanitarian
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organizations and academic circles, as well as the reasons for which these stakeholders
engage in the dialogue.

PART II: CONTEMPORARY ISSUES: CAPITA SELECTA

Part II of the Handbook moves from providing different perspectives on macroscopic issues
to give detailed treatment to individual topics. We have grouped these chapters according to
whether they deal with a specific issue (Old Topics, New Concerns) from various points of
view, or with the application of individual rights more generally (Fundamental Rights).

14.

15.

16.

17.

Stuart Casey-Maslen, Christof Heyns and Thomas Probert open the first section with
a piece on the use of less-lethal weapons in armed conflicts and a reflection on the 2020
Guidance on Less-Lethal Weapons in Law Enforcement published by the Office of the
High Commissioner for Human Rights (OHCHR). As the law enforcement paradigm
governs use of force even in times of armed conflict when taking place outside the conduct
of hostilities, the authors recall the importance of using less-lethal weapons and providing
adequate equipment, training and instruction to law enforcement personnel even during
such times. In conflict situations, improper use of force may further exacerbate tensions,
and only full compliance with international standards will serve the interests of the public
at large.

Gloria Gaggioli and Ilya Sobol examine the role of IHL and IHRL in the fight against
terrorist networks. Their extensive research into the practice of various States in this regard
provides an invaluable resource for any student of counterterrorism and international
law. The chapter seeks to ascertain in particular how attempts at ‘accommodating’ for
counterterrorism under IHL strain the boundaries of armed conflict, its duration and rules
on targeting, as well as the human rights implications of domestic legislation on terrorist
offences. The authors also try to propose solutions to the problems they identify, for
example in relation to violent extremism and the field of non-refoulement.

Claire Simmons deals with the matter of investigations of violations of IHL and IHRL in
situations of armed conflict. As the two branches provide different standards on investiga-
tions, their interaction in this respect has important implications both for policy in general
and in individual cases involving loss of life. Challenges include discerning the legal basis
and scope of the obligation to investigate in times of armed conflict and the standards gov-
erning the investigation. Simmons looks for a way of overcoming these challenges based
on the notion of effectiveness of the investigation, a term common to both IHL and IHRL.
The section is completed by a chapter on sexual and gender-based violence (SGBV) in
IHL by Helen Durham and Vanessa Murphy. The authors first establish the relevant
framework on SGBV in armed conflict in [HL as supported by human rights treaties before
placing a boundary between sexual violence and broader gender-related violence and pro-
viding a gendered approach to the application of IHL treaties. Their review considers the
existing [HL framework on sexual violence in armed conflict before proceeding to develop
a holistic overview of the gendered impact of armed conflict.
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The section on Fundamental Rights revisits the topics of detention, non-discrimination, torture
and the right to privacy in situations of armed conflict.

18. Tilman Rodenhéuser scrutinizes the impact of partnering and joint military operations on
detention. The author pays special attention to the practice whereby States ask coalition
partners to take care of detention or transfer their detainees to them, and seeks to pinpoint
responsibility in partnered operations, the role of the principle of non-refoulement in
detainee transfers and the attribution of internationally wrongful acts committed towards
detainees in coalitions.

19. Non-discrimination is a well-established principle and right under IHRL, but it also contin-
ues to apply in times of armed conflict. George Dvaladze establishes its scope under IHRL
and IHL in order to identify commonalities and divergences between the regimes, as well
as their interplay. The author particularly examines how IHL and IHRL complement each
other and the importance of human rights bodies’ oversight regarding non-discrimination
in armed conflicts.

20. Pavle Kilibarda reviews the international law framework on torture and other forms of
ill-treatment, looking for a common denominator to the various approaches taken by dif-
ferent human rights bodies. It is uncontested that torture and other forms of cruel, inhuman
and degrading treatment or punishment (CIDT) are prohibited by international law at
all times, thus also during armed conflict where IHL and IHRL converge. Nevertheless,
what constitutes the various prohibited acts is more controversial, in particular how to
distinguish torture from the ‘lesser’ forms of abuse. This is particularly challenging in
situations involving the non-custodial use of force. The chapter provides a summary of the
framework and attempts to identify the key contours of customary law.

21. Asaf Lubin undertakes a detailed analysis of rights to privacy and data protection under
IHRL and IHL, bringing light to the neglected matter of how wartime deployment of
digital technologies impacts individual privacy. His chapter explores the data protection
obligations during belligerent occupation, the link between mass surveillance and target-
ing in armed conflict, and the collection of evidence for criminal investigations related to
conflicts.

All the contributors to the present volume have considerable expertise in their respective fields
and have been able to shed some light on existing debates as well as offer a fresh perspective
on many different subjects. The chapters are of a primarily legal nature, but many authors
integrate a multidisciplinary approach to their topics and successfully present them in the ‘big
picture’. We are grateful to the contributors for their hard work and persistence, without which
this new volume would not have been possible.

Late in the work on the present volume, we received the tragic news of the passing of
Professor Christof Heyns, former UN Special Rapporteur on Extrajudicial, Summary or
Arbitrary Executions and member of the Human Rights Committee. He was a beloved pro-
fessor who firmly believed in the values underlying human rights law and who contributed
significantly to the advancement of this field. Professor Heyns co-authored Chapter 14 of this
Handbook and, while we are deeply saddened by his loss, we are honoured to present some of
his work posthumously.

The Editors
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