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CHAPTER 9 

Bchrami and Saramati: When Silence Matters 

Antondl01 Angelini'" 





U---~ 

Introduction 

As David Kennedy once lucidly said, internation al lawyers ..:. 
further than sharing a view of thei r context and of themselves as professionals 
tend to 'generate a set of common ideas about what the problems are to which 
their. skills and tools are appropriat~'. 1 

. Even a cursory glance suffices to r<•alize that, today, scholars deem as poten
tial frets a staggering number of issues; be that due to the increased density of 
the international legal environment or induced by a renewal of recurrent fears.' 
If a review of such a variegate catalogue is likely to bear foremost in descriptive 
terms, more analytically intriguing might be reflecting on a trend which, far 
from being new in its dynamic, is both challenging in its content and remar· 
kable in pace. What we refer to is th e progressive convergence between two of 
th~ major drifts pervading the academic debate: on one side, the extension of the 
UN Security Council's scope of action, especially un der Chapter VII of the UN 
Charter;• on the other, the legalisation - and tribunalisat.ion , one sho11ld add - of 
certain realms at length barely tom;:hed by law in international intercourses:• 

. Whilst academics have thoroughly been speculating on the respective conse-
quences of such tendencies, the troublesome aspects lying at their interface had 
remained shrouded in conjectures until the decisions recently handed down by 
the main European regional courts in the Kadi and Saramar.i cases (hereafter. 
respectively Kadi and Behrami). ~ Ushering the said probltmatique. this triad of 
instances has casted a profound spell on the regard of the scholarly community 
and swiftly imparted a net direction, detectable in commentators' tendency to 
discuss the cases as a unit and to hint at systemic considerations. Thu s, notions 
such as monism, di,i_alism.' allegedly objective boundaries between l<::ga l orders~ 

PhD Candid~te .l.t the- Graduate lns tll"ute (1flntcrnational .rnd Developnu~nt Studies, Geneva. 
1 See Kennedy (1999-2000) .346. 

1did 375-394. On the recuut'nt foar toward$ fragme11tation and no1m.itiv~ conOi~t. two umbrella 

conccp1s sheltering many others tendencies fe;ued by schoJ:trs. see <ilso Mttrtm eau (1009}. 

l Among the many contributions to thjr. topic:, see de Wet {:z.004): more p recise ly on tht' exp.rnsion of the 

M!.!thesnn i2006J; see also Gowlbnd- Dr.bb;u; {2000). 

• S.oc Shany (2009) 83 

J See, for i ns t.;..nce, Wellens (zoo)) n59: Bee :~ l.11.0 I<olh- Pon ·eno -- \lit(~ (200)) 423-43c1: sec a\ ~o Costello 

(2006) 1>;. 
6 See C.u~e T·:i15/or Kadi v. Cow~cll tHlti CM11nissio11 /2005] ECR ll-3649: C3sc T-306/01 Yim~f"a-nd Al 

Barpktuit Ir: lanational Fo1t1ldat1on v. Council ttnd C01nmi...tsio11- J~oo5! ECR ll ·iSJ}· See .iJ.~o )oi1;ed CO\ses 

C-402/05 & C·4 l)/05 P Kodi aml Al Bcmzkaat lntnnational foundatiou v. Cow1d/ Qnd Commis.\"ion 

judgmen ts of 3 September 2008. Ste also Brhnimi and Br..hromi v. Frat1u, Samr11«fi v. Fmnc.e, Gt:nnany 

and NCl!'U'D}'. App. Nos, 71412/oJ & 78166/01, Grand Chambe_r. Deosion on admissibility. 2 M<iy .:007. 

Whilst in the course of the ess;ty wt w111 use the .1bhrevia1inn of lk l-i rt1 mi to refor to the two iciined C">lses , 

in C..15~ of d escripl'iVl': necessity or m order 1.o dJscuss the legal issues resp1·c1jvl~ l y ;n H1ake, 'Wt' wlH distin· 

&i:uish Bthrll mi from Sarrrnmti. 

Sei.'." dC" Burc:a {J.009}. 

See d'Aspremont - Dopagn<." (2008) 371. 
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and, conversely, dcdoulilenwrt fonctionnel of organs amenable to a rather mtrico•···.··"·• 

bundle of orders within the global aren·a vividly revived.9 
The.texture of the discussion is, as it appears, particularly thick and the 

attempt to unravel all its knots could hardly suit the scope of the present wIJ.ffl·•>'.•'·'·:,: 
· bution. Accordingly, our more modest purpose is to broach only a few points 

emerged through these pronouncements. 
First, the substantive scope of analysis is limited to the Behrami case, dealt 

with by th,e European Court ofHuman Rights (hereafter, ECtHR). That, in turn 
entails two major consequences. On the one hand, the factual circumstances at > i 
stake concern a specific kind of UN-authorised activity, namely the conduct of .: ,,<:~~·: 
an organ belonging to a Membi?r State of the European Convention and acting .·,/< 
extraterritorially within the framework of a peace-keeping mission. On the 
other. the jud icial actor involved is rooted in a context fa irly different from that 
of the Community courts, masters of the Kadi decisions. Evident as it might 
seem, the latter observation reveals why the ECtHR could not so easily have. · 
grappled with the situation by relying on a constitutional discourse as strong 
as the one adopted by the Eu ropean Court ofJustice (hereafter, ECj) in -order 
to underpin its de facto dualist reasoning in the Kadi saga. Notwithstanding ·· 
whether the delimitation of a legal order is a matter of objective assessment or . 
ofstipulative construction,'0 the constit utional tint of the ECtHR jurisprudence , 
is by far ' paler than that ofthe Eq and, at any rate, not enough pronounced to 
sustain a postnre close to 'a declaration of independence from general inter
national law'." If the conundrums posed by the Beltrami case tend to slip away 
from the 'home backyard' of a defined constitutional order, seizing the fact 
.pattern in its wholeness requires to regard at any subject possibly involved 
therein. 

There comes the second point informing our reflection. The mtitrix under
neath Be.hrami - incidentally, commori to Kadi as well - is imbued with a value
based component, reflected in the sensibility of the normative bodies at stake, 
namely the provisions on collective security enshrined in - and coming along 
with - the UN Charter and the human right s norms contained in the European 
Convention on Human Rights (thereafter, ECHR). There is, then, an almost . 
intrinsic tendency to look at facts - and cai;ve their judicial outcome - with refer· 
ence to a broad, value-driven desidt~ratum, In that respect, the endorsement of 
the internal human rights norms at the expenses of those on collective security 
is less straightforward as a solution than one may expect it to be in view of the 
vigorous rule-onaw oriented ethos animating the court." If bluntly pursued, 
such an attitude would, .in fact. be tantamount to neglecting the anything but 
marginal r~le played by the Security Council as the primary actor operating 

9- Se<.', De Scn.l omd Vitucci_. (2009) 20S) ·2t) . 
10 0 11 thr. root nfthr. po_tion oflcgal order see Kc-nnedy (r9<)9-2000J 348; Leb~n (z.001) r9: Hcilpc':rin {2001) 

48.•nd Abf·S••h (1987) rop24. 

u Stt Mil3no\'it' (2009) 73. 

" See Sh•ny 88. 
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through this set of rules and determining to a hlrge extent their features.'' Far 
from coming in isolation, the normative component is thus deeply entrenched 
with an authoritative one; whence the twofold task pertaining to the ECtHR. 
first, articulating the relationship between the respective legal branches; second 
spelling out the relationship between itself as a regional court within the.inter
national legal order and the universal political organ par exccflcnct. 

In the light of these remarks. it is not much of a surprise if. expressly or 
not, the arguments expounded by the ECtHR. as well as the comments thereon 
made by scholars, turn on two concepts: fragmentation -with its corollary of 
normative conflict - and judicial review. Following this track, our reflection will 
attempt to grasp how both dimensions have framed the Court 's reasoning and 
then eventually propose a few thoughts on a different approach to the matter. 
Normative conflict and judicial review hint to - or are quite automatic;;lly 
assimilated with - a 'black and white' posture: the choice between two rules/ 
principles, putting aside the defeated one and the pronouncem.ent confirming 
or quashing the legality of a given a<:t performed by or attributable to ;1 politi· 
cal organ. Our claim is that a regional court, such as the ECtHR, is neither 
compelled nor advised to feel straight-jacketed into such boundaries. An orienta
tion towards normative·harmonization and an expressive mode of interaction 
are, respectively, two alternatives likely to yiel.cl, if cumulated, a more satisfying 
result than the l~gally faltering and policy disturbing one we are left with the 
current version of Behrnmi. 

2 The Posture of the ECtHR in Bchrami 

Ever since its decision, )3ehmmi has aroused such a r ich flurry 
of criticism that perhaps it is in vain to search for an aspect yet to be touched. 
Commentators have progressively unfolded the numerous facets of the pro
nouncement. assessed its impact within the framework of the ECHR and its 
reflexes on general international law as well as on UN institutional law.'' Rather 
than tracing out this chain of scholarly reflection. we will, as anticipated. 
concentrate on two axis informing the reasoning of the Court and eventually 
leading to its highly objectionable conclusions. The first concerns the relation
ship with the Security Council and its effects on both tbe Court's attitude and 
jurisdiction; the second turns on. the 11ormative relationship between th<:> ECHR 
and the UN Charter. Before entering their disctission, let us briefly recall the 

•.~ S<'c- Gowllan<l·Debbas (2007) 2,5T<~77-

I4 \\-' ith re gt1rd to the u mtriht1ti1m\; solely de ;1)ing wi.1h IlelH·cm1i S<~t~ Farrior (2.007) 74T Klem ( ~007) .-ff. 

P<1k~etti {:1.007) 68r; Bodt•a1.1~lfrinec. Buzz.in i. Vilialpando (2008) F+ Sari (200 8} 15r; L1g1;1nge 

(2008) 8:;; Lan;;C'n (200 8j 5c9; M;1neggi;i. (;.ooo8) i9r-.t10; Sad (~008) r51 ; Ot~ s~n;i and Vi i 1Kci {20 09); 

Krieger r59; MiJJ?lOYiC and Papi~ (20·09) i6;·. As to olhe~ comrih ul ion!-> tlH>ntioning rn dh:C'll f:s.ing th<:• 

case, see, i~tcratia Milrno\' k (2co9); df' Eurc:1, { ;~009) : Brcit1~µgcr (2009) , I.) )-
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factual circumstances which have given rise to the case and the overall approach 
adopted by the ECtHR. 

2.J A. Summary of the Behrami Decision 

That the ECHR States' implication in the int;icate Kosovo 
situation would have created further hurdles than those sweepingly disposed of 
through the Bankovic decision•; is hardly Surprising. Following the signing of 
the Military and Technical Agreement between Serbia and the NATO 'whereby 
the former agreed to withdraw its forces from Kosovo, the UN Security Coui1-
cil resolution r244 of ro June r999 inaugurated a new phase by establishing 
an international presence compr.ising a civil administration - entrusted to the 
United Mission in Kosovo (1JNMIK) - and a NATO-led ni.ilitary force (KFOR).'0 

The participation of several Member States in both entities triggered the 
recomse to the Court in the two instances at stake. 

In B1,hrami, the claim arose from the explosion of an u ndetonated cluster 
bomb killing one young boy and seriously injuring the latter's brother. The 
plaintiffs - the boy's father and his s1irviving son - claimed a violation of Article 
2 (right m life) of the ECHR, ensuing from the omission to clear the mine field. 
They argued that France, the KFOR leading nation in the region where the acc.i
dent occurred, was· responsible for that task.'' 

The Saramati case, fodts part, concerned Articles 5 (right to liberty and 
security) and r3 (right to an effective remedy) of the ECHR. Their breach alleg: 
edly stemmed from Mr. Saramati's extra-judicial detention on preveniative 
grounds in furtherance of a KFOR Commander's order. The applicant addressed 
his complaint to those States - France and. Norway -whose nationals had 
decided and repeatedly confirmed the said measure.18 

Though the submissions of the parties'" primarily hinged on whether 
the applicants fell within the respondent States' jurisdiction according to the 
meaning of Article r of the Convention,'0 the C9urt decided to approach the 

i5 See !3ankol1ih>. Belgium. App. No p207/99. Grand Chamb~ r, Decision on ;;idmissibility, r;;:i :Ot>c~mber 

2001, herein~fo::r Ba,;koviC. We also r'eciill the Mr.i 1'kovi( ea St:', disposed by the Court refying on the 

Dankcl!!i ( prnedent; set M~r~ovit. aml Oll1r.rs 1'.: Ua.ly. App. No J.398/03, Grand Charnher, ]'udgnlent, r4 

Drcember 2.006. On the btter sec Shah, 'S.eckin g Remedies for Violatjons of International Hum.ai)i_tar

ian L:n~·: Markovif t•. Holy', 7 H RLR (2007} 4r2. 
16 See S,IRES/1:.i..44 (1999J, IO fune r999. On tbe s.pedfic mandate~ of the civi] and military presences see, 

re-.spectively, parris. ro-n ;md p>irJs . 7 and 9 of the resolution. On th is part s ~ e- ~ilsci B1.di:ra111i, paras. r-r7. 
17 Se-e nchra1lii, para!".. 5·7 and 73-8r. 
18 Src Bclminti, p.a.ras. R-r7 and 73·8L The JppHcant had initi;J.Hy induded Germ:my among tht" respond· 

en.t , huf jn ih{' coarsr ()f the proar:-dings ~~hd the Comt- rind receh'ed. th"e permi$sion - to withdrawn 

rnch alleg·ation forlack.ofproof, sec p.uas . 64 and 65. 
19 H i!j: worth MrC'!'i:~:i:ng that S('\'"("n mon• ~t.'1tefl and the UN tB well had submitted observations in qualit}' of 

in.te-rvencrs. 
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matter from a different angle, namely from that of the Court's rati<>nt personae 
competence. As it has been aptly remarked by two commentators." this shift of 
perspective was the 'first and most important' step of a threefold move. After 
swiftly resolving that UNIMII< was the entity vested with the mandate to de
mine," the Court proceeded, in fact, by asking whether the 'impugned action 
ofKFOR (detention in Sammati) and inaction ofUNMIK (failure to de-mine in 
Behrami) could be attributed to the UN' and finally addressed the issue of its 
competence 'ra.tionc personae to revit'.w any such action or omission found to be 
attributable to the UN'." Answering affirmatively to the first question yields 
the solution of the case: given the patent lack of personal jurisdiction towards 
the UN, the joined cases could only be incompatible with the provisions of the 
Convention and, therefore, be quashed. ' 4 

One cannot help perceiving a sort of mismatch between the mechanic of 
this logk pattern and the deci,sion as a whole. The articulation of the Court's 
~easoning does not, pr·ima Jacit~, suffer of Haws severe enough to prompt the 
sharp criticisms raised in many quarters. Among these voices, the most recur
rent drawback traced in Behrami concerns the gap in the protection and guar
antee of the Conventional set of rights and correlated remedies.'I More subtly. 
it has been noticed that - far from being confined to the operative side - ihe 
latter trend is likely to impact on the deeper fabric of genera 1 international law. 
primarily by instilling a message of unaccountability utterly at odds with the 
rationale of international responsibility. ' 6 Common to these fears, lies a sort of 
feeling that the attitude shown in Br.hrami might thoroughly 1Je reiterated by 
the Court in similar cases. And yet, the virtual automaticity th ereby supposed 
does not stem - at least not necessarily - from th e path guiding the ECtl-IR in its 
decision. The essence of the problem. in fact, lies elsewhere. On the one band. it 
resides in the way the Court interpreted and used the rules on the international 
responsibility oflnternational Organisations (!Os);'' on the other it derives from 
the considerations purported in paragraph r49 - and similarly reiterated later- "' 
whereby the Court held that: 

'since operations established by the UNSC Resolutions under Chapter VII of the 
UN Charter are fundamental to the mission of the UN to secure international 
peace and security and since they rely fo r their effectiveness on the support from 

---- ·----·--··---------
.ai Set• MiJanovi~ and P~p j( {;zoo9l 270·274 . 

Sec Br.hrami. parns. r23-127. 
2J Se.: Btl1rami, para. ~~t. 

::a .. s~c Behrarni. p.1.f.3.S. 144-152._ 

" 1 Wher~;i,s ill most all the citf"d Auihors discuss or at ]east him to this aspect, fur. the analvsi:i:; rmlrt foc:us.rd 

cm thj!I point ~e the essay by Fabhrlm in this \lolumc: Sari, supm, note 14. 
1<i Se:c Mihmovit tind Papit (2009) 2.G8, lSJ-289. 

l7 On this point, sec- p<J rticularl >' P~lcheltJ. ,~14pt'(,, note 14 . 686·694; Sari , supra. 14, t6.?·r66: t-.-ti lJ.n<"ffit. 

.rnd P;ipiC . . rn]Jm 11ote \4 , ~74-~8J , L:1rse11. $HJ,l'O note t4 ; J\·1an~g:g"ia, .~upm 0<1tt: 14 . 

.lS Sec~ p3r\'i1:uJ;irJy, Bc:hrami . pi1r~ . r5t. 
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member states, the Convention cannot be interpreted in a manner which would 
subjects the acts and omissions which occur prior to or in the course of such 
missions, to the scrutiny of the Court."' 

One might feel a little puzzled in realizing that, when it comes to a Chapter Vll 
missions, most discussions on attributions become almost dubious, given that 
any act - attributable or not to the UN - is anyway protected from any interfer. 
ence of-the Court. Certainly, that sheds light on scholars' anxieties for a lock 
stock and barrel repetition of &hrami. However, the Court's goal in carving this 
approach remains unclear. Inquiring on that aspect entails an attempt to reveal 
the 'hidden rings' of the reasoning chain followed by the Court. ln this respect, 
it seems quite unlikely that either the discourse on attribution of acts to IOs or 
the Court's position in paragraph r49 might simply be a redundancy. Likely, 
the two axis are not primarily aimed at reinforcing one another, but rather at 
furthering different goals sought b)' the Court. We believe, that the ECtHR's 
interpretation of the rules in !Os' responsibility and the overtly policy-grounded 
position expressed on Chapter VII missions were instrumental to a double 
avoidance: first, on Article r of the ECHR - more precisely on the extraterrito
rial scope of the obligations posed by the instrument - second, on Article ro3 
of the UN Charter as a rule injecting a quasi-hierarchical dimension within 
the international legal system.3° More profoundly, the latter remarks flesh out 
the features assumed in Be!m1mi by those knots that regional courts have to 
disentangle if confronted with issues of collective security. On the one hand, 
the matter of delimiting the contours of its field and mode of action as a judicial 
organ, thereby spelling out the relationship with the Security Council; on the 
other articulating the bundle of rules flowing, in turn, from the Charter, general 
international law and the conventional regime. 

2.2 When Silence Matters: What the Court Avoids in Behrami 

A fiidden move on jurisdiction and attribution 
A trend of cases decided on similar grounds of admissibility as 

Bci1Nmti confirm that the latter was foreseen by the Court as a standard it would 
use in the future." It is fair to say that the Court has once more been able to turn 
a potentially bogging-down situation into a golden opportunity to revise its set of 

29 See Beltrami, para. I49· 

w. On thls Ja:tter point, seic: also the-ol1servations 6fMilanoviC and PapiC:. supra, note 1+ l89-293. 

'
1 Sec See Kasmnaj I'. Greece, App. No!'.6974/0:;=. First Section, Dcci~ion on admissibility, 5 ruly :zoo 7; 

Ga.li(v_ Gr.rm.n:l-:}'App. No. 3r446/02~ First Section, Drcisio-n on admissihiHty, 28 Augmt 2007~ BeriC 

trnd-Otfias t•. Born~(i (HJd Hau,g.wina, App. Nos 36357/0+ )636 ojo4, 3834Ci/04, 4r705/o+ 45r90/04, 

,11578/c 4. 45_>79/0 4. 45;80/04, 9 r/o;. 97/ 05, roo/05. 101/0;, n21fo). u23/0_1. r125/05. n29/05, 

n3z/05. n33/ 05, n69/05, n72/o). n75/05, TI/7/05, nSo/05, n85/05, 2079)/05, :rnd z5496/ 05, Forth 

Scrt~()n_ Decis:ic1~ fJt1 <ld mi!'>~ibility, :i:-6 October 2007; Dr•~g~ n Kcilini( and Mi fog rad 8ilbiijo. v. Bomia cmd 

Re.rugovi11'1, App. Nos 45)4t/04 and 16587/ 07, For1h Secti,m, Dectsion on A<lmlssibillty, 1;. May .2008. 
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jurisdictional tools and mainly t;·y·to limit the scope.of the j.urisdictlonal provi· 
sion of the Conventicin. Banko11ic, which is the Court's m ost notable attempt to 
curtail the extra-territorial application of the Convention, immediately comes to 
mind. Indeed, as pointed out by one early commentator of B1:hrami, 'it is striking 
that the Courthas preferred to evaluate the admissibility of the instances relying 
on attribution[ ... ] as it could simply have ack11owledged tbat the alleged viola· 
tions had not occurred within the 'legal space' of the Convention'." Bunkovi{ 
represented a Pyrrhic victory for the Court'' and sufficiently explains the shift 
endorsed tn Bchrarn.i bowever, assessing the strategic ell' tactic character of the 
latter move requires further investigation. It seems thattbe Court, not wishing 
to fall in another cul de sac, sought a jurisdictional tool to grasp with complex 
extra-territorial issues. Behra.mi illustrates that: by embracing a more subtle 
technique for phrasing jurisdictional matters rnd relying - at least nominally 
- on the rules on !Os' responsibility, the Court crafted a brand-new approach to 
delimit the scope of ECHR States' obligations and, thereby, of its own jurisdic· 
tion. 

The Coutt's first step was to redirect the focus from Article r of the ECHR 
- as framed by the parties - to its own mtionc perso1we jurisdiction: 

fT]he question raised by the present cases is, less whet her the respondent States 
exercised extra·territorial jurisdiction in Kosovo but far mo re centrally, whether 
this Court is competent to examine under the Co nve nt ion those States contribu· 
tion to the civil and security presences which did exe rcise the relev"nt control of 
Kosovo. 

Accordingly, the first issue to be examined by this Court is the compatib ility 

ratione personae of the applicants' complaints with the provisions of the Conven· 
tion.l4 

The adjustment thereby purported is not of minor relevance. 
Marco Milanovic and Tatjana Papic noticed that 'the notion of 'jurisdiction' 

found in the ECHR and in many other human rights treaties refers to the 
jurisdiction of a State, not to the jurisdiction of a court[ ... ] and it is a trigger for 
the application of the treaty obligations to arise in the first place'.J5 Alth011gh 
different, the two concepts are closely rebted to each other. On the one hand, 
if a human rights instrument does not apply i.e. , if the State does not have 
obligations under that instntment, then the relevant court - or monitoring 
body - does not have ration.c materi.ac jurisdiction in that specific instance. This 
also applies if an allegedly wrongful act is not attributable to the defendant 
State, then the judicial or quasi-judicfal organ .at stake 1'1cks mtionc personae 

H See. Pak.hetti..mpra, mitr 14 . G8.5. (t'ransl:1ted. from 1talii111 brt lie present A11thot). 

~~ On the plethora of comments r<lised by Baf1koPit see, ;imong othen, Gn~enw(lo<l, · Jurisdktlon , NATO 

,ind tlw Kosovo ConfJict'_. in Capp~ {20 0}) t45-17 t; Lawson {J.004) 55 -·q6: Wlh.k \2005) 115. 

34 See, Bdm1mi, p:aras:. 71 -72. 

H SN· Mit:mt:iviC and r>a.p.!C, mpr<l,_notf' 14, 272; ~ee aim Mil;.movic'. (:;: 008) 4r1. 
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jurisdiction tp review the argued conduct. Spelt with reference to the·present 
case, the latter remarks unveil the first choice made by the ECtHR: avoiding to 
d irectly determine the existence. of ECHR obligation s for the respondent States. 
Approaching the facts of Behrami from the standpoint of attribution the Court 
was not a mistake; however. it somehow blurre\I the logical relationship between 
the. two dimensions W E'. haye spotted.'6 · 

The notion of jurisdiction in human r ights treaties is primarily a 'question 
of fact, of effec tive overall control that a State has over a territory or of authority 
or control ·that it has over a par ticular person'.>7 Without venturing into a thor
ougl1 inquiry. it is fa ir to say that the the Court's case-law - though less tersely 
..:. hinges on similar basis.l8 Spelt with reference to the circumstances at stake, 
the latter approach would require consider the single im pugned acts ahd ascer
tain wh ether th e respondent States were exercisin g authority or control over 
th e relevant portion of the territory (Behmmi) or over the plaintiff (Sara.mati) . . 
Additionally, given that whatever the circumstances, a State operates through 
its own organs or agents, assessing the issue of control entails a concurrent 
dete rmination of the attribution. The two face ts of the analysis Stand, in fact, on 
the same logical level and are equally determ ining. In Bcl1 rami, the body of rules 
normally relevant for attribution - those relative to State responsibility - matters 
little because the contingents deployed in Kosovo are undoubtedly organs of 

·the defendant States.19 But within the framework drawn by SC Resolution 
1244, deter mining the entity-:- the contri~uting State or the UN - to wh ich the 

3G A certain dr ift ofl! ic dchtite on the ECtHR iudg~mt!nt ht.-:Hs witne~s of that. nutably in rnme scholars·· 

discus.~: ion on the logical order and mutual relationsh ip between the issues ofjur isdict ion_;md attribu . 

t!On. One of the fi rst commentatnn <if the dedsim1 had in fact mainti ined that ' the Court was mistaken 

in Br:ftra.mi to VCtl l UH' in the i$SUC of 31lt ibution, since the- question of s,ate 1urisdiclion i~ ;i preliminary 

matter wh iCh logicall}· must be dealt with before attr ibution ' see, Sari. suprto, note 14, i59. The lat1er 

,;111nce had la!t~ r been criticised by two other .commenta_1ors. who h:td in turn hold that 'State jurisdjction 

is n(lt str ictly speakin g il prt"lirninary issue. certainly not any more so tha n is attribution', see Mifano\1JC 

and P.1pit, supra , note r4 . 273. 

'7 fl.ti d.; 1;:t. Ort the notion ofj urisdk Hon in hmn:rn r ights tr~a1i~$ ~ e~ also Meron (1995} 78; De Schutter 

{2006); Wilde {:?.OOj) )O.~. especia11 )r at 508. 513-514: 18.i . Whuea !> . 1t1M~ s ped .fit:all) ' on Artid c r oftht~ 

ECHR sc~ De Sena (2002~; CohctJ·J<.inatan (2002) ro69-10 82. 

>3 Fur ther th.rn Bankovit, SN' Di·;,z;r( (J.Plcf j1tfio1,sck u. fmnC(. mid Spain,' App. Nos.n 747/87. ECtHR (plcnarr 

s~ssiotl), Judgmenf of 26 Junt rg92; Loizidim v. T~t.2:C'}'• r5318/89. ECHR. fudgment, t8 December 

1996: Cyprus'" T11..kry, App. No. >;;81{94. Grmd Chamber. Jud~mem, 10 M•j 2001: />Sa ami'01lw-s I'. 

Tu,.ke}-. App. No. 3r821/96. Second Section, Judgment. 16 November 2004; llttf'" and Others v. Moldova 

arid R"5si•. App. No. 4R787/99. Graud Chambe1. judgm•nt, 8 /uly 2004; Ocakin v. Turkey. App. No. 

462:u/99, Gr.and Ch<1mher, Judgment, l :J. ·May 2605; Hurs1 i1i v. l1lha11ft1 Mid 01~.1c rs. ~PP· No. 23276/04. 

Porth Section, Dc-dsio11 on admissibility, i4 March 2006. 

l~ At Ar t. 4, Draft Artjcles on Respons ibility o f St <1 tes for Intcrn:tt.ionally Wrongful Ac ts. se.e rte Repo rt 

on its ;.~rd . St"!> ~ior) {23 April-r Junr a11d 2 Jul}'-10 August 2co 1) Gt:1ir.rnt Am.:rnbly Offtr.ia1 Rc:.~onls, Fifty· 

.'iix:th Ses.sion, Supp!em<.'nt Nn. to. (A{)6/ rot at 40. 
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conducts at stake are to be attributed'is decisive. Hence, we will examine IOs' 
responsibility ruies. 

In case of state organs placed at the disposal of the UN'for the purposes of 
peace operations, •0 Article 5 of the Draft Articles on the Responsibility of Inter
national Organizations•' is th e pertin ent evaluation criterion. After precising 
that for the pu rpose of attribution.of acts to !Os, control plays a different role 
than with reference to State responsibility!' the commentary of the provision 
foresees control as follows:'[ ... ] when an organ or agent is placed at the disposal 
of an international organization. the decisive question i.n relation to attribution 
of a given conduct appears to be who has effective control over the conduct in 
question'.<l Hence, two main consequences follow: first , in deciding whether a 
contingent acted in its national or international capacity. the analysis purports 
on the specific act at stake; second, the question to be answered comes down 
to deciding in whose name an organ was ac ting at th e moment when the act 
occurred. 

In summary, it appears that the process of evaluation the Court might have 
been expected to follow is a two-tiered one, comprising an assessment of the 
jurisdictional link existing between the claimants and the res1iondents States 
- i.e .. whether any organ of the latter was exercising authority or control over the 
former - and the determination of the entity with effective control on the acting 
organ. However, the Court proceeded in a rather different way. 

While approachin g the case as one of ratione personae jurisdiction, the Court 
added an element into its framing of the matter when it stated that 'the civil and 
security presences[ ... ] did exercise the relevant control of Kosovo'. Indeed, while 
hinting at control, the latter stance keeps the contours of the m atter undefined 
with regard to ECHR States, by means of a general reference to the UN missions 
on the terrain. Essentially, the overall reference to control, if not incorrect at 
a starting point, cannot stand on its own in the circumstances at stake. The 
assessment of a jurisdictional link - and concurrently of attribution - neces-

"0 The term is taken from the 'Br.:Jhimi Report' :md rcrl'rs to 'operahons of conAkl p1cven1ion and peilcc

m;ikmg: p~acr:kcepin g:; and peace-htuldmg'. sc:r. Repon ofthL' P<rnr-1 on UN Pc-11ce Opt"ra1jons {Brahimi 

Report) UN Doc. A/55;-;o ) ·S/i.ooc.1/809. "al Augu~t :zooi; i.:e e a l so HouttOS·Gh:t h . (l.99l). 

4 ' For the- pnwisionally adoptt:d text of tfo.· DL.1ft Article!\ o n Hcr.pon sib ihty of lllt<.~r 11ati onal Org;1 11tz"tiom; 

see I LC Rep::irt 011 its 6oth Sr.~si01 1 (S ~fay to 6 June and 7 July to 8 Au~us t Joo8) G(mt:ml A~.~nnhly 

Offi~lo.I Rr.nwds, Six1"y·.s:t•cund Session. Suppleml'nt No. to {A/63/10}. eh. \Ill, i.4 9-299. 

·P St'e para. 4. which rel4ds rts follows: 'With rt'g.ird to Statt~s. the existenc.C of r.on trnl has been mainly 

discussed in rct.ltfon to the qlte~uon whcthc:1 conduct of pt>rsons or of groups of persons. especially 

irregular arm~ forces, is attnbutablc to a S1ate. In the conicxt of the placemlmt 0Lu1 organ or agent at 

thf dispo~I of an intt'rnational organiz:llion, cont ml pfays a ~iffcrent role. It dnc:s not concern lh(' issue 

whether a cerfij.iu conduct is ;itt:lbutablc at all to a State or .an Jntt'Tuallonal orgnni1..1tion. bul rather to 

wh id1 t·ntity- the c<uttdbl1ting Statt- or <?rgani r.;umn or the rece iving org.rnization -.ccind11ct is d.tlrihut· 

able.'. st·e lLC Report 56 \" h se::-:sioH O M0i}'·4 Jnm~ •rnd 5 fuiy-G Augu~I ;:,004) Gcn r,rill A.1~r.m/,.!y q[fil·iuf 

Rr.cords, Fifty-niI.1th ses~ion, Suppl ~mr.nt No. JO (A/59/10). d l . V. <) 4·1 4 ~ . :tt TU·JI) 

H IIJidtm, n3. 
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sitate, as stressed above, an analysis tailored to the specific allegedly unlawful 
conduct A similar attitude then also pervades the interpretation given to the 
rules on !Cs' responsibility. Many commentators have highlighted the flaws in 
this part of the decision. 44 0 ne word suffices to convey the most noticeable trait 
of the Court's overall approach: formalism. Indeed, the reference to Resolution 
r244 in order to ·ascertain who - ofKFOR or UN!MIK- detained' the mandate 
to de.mine and detain, as well as the attempt to ascertain the link between the 
Security Council and KFOR on the basis oft11e notion of delegation of powers 
tmder Chapter Vil of the Cl).arter were both purely formalistic. 

The repartition of competence contained in the resolution is, at best, oflittle 
guidance for the purpose of deciding on attribution. Indeed, the framework 
sketched therein is certainly far from reflecting the administrative and insti
tutional matrix existing in Kosovo." Such a reliance. although understandable 
J'n view of the said complexity, remains per SC insufficient. Moreover. in light of 
the following discussion on the delegation of powers by the SC, one is ind1.1ced 
to condude that, rather than attempting to disentangle the Kosovo byzantine 
situation, the Court was apparently casting its spell in interpreting the rules on 
attribution. 

Indeed, in. paragraphs 128-14r of the decision, we undeniably notice the 
distance between the posture of the Court and the relevant factual background; 
which reflects the deductive reasoning carried out in tracing the actions of the 
TCNs' contingents back to the SC. There are two pivotal steps: first, articulating 
the link between the SCand KFOR (paras. 132-136) and second, rejecting the 
arguments advanced by the parties with regard to the level ofTCNs' involve· 
ment allegedly detaching troops from their international NATO mandate (paras. 
r37-r41). Interestingly, the Court adopted two different modalities lo define . 
the notion of control. With regards to the NATO·TCNs relationship, it upheld 
a factual criterion based on the ultimate retention of operational command; 
whereas - just a few lines before~ it had grounded the attribution of KI'OR's 
acts to the SC on the legality of the delegation of powers supposedly disposed by 
Resolution 124+'6 The effort in' forging a constructibn as convincing as possible 
is remarkable as well as the ability in juggling with the scholarly sources cited 
to bolster the discussion on the SC's Chapter Vll powers.47 The resµJt, however. 

44 Se~ _poirticulJr!y, Palchetti, mprn, note 14 particularly at 68G.694; Mil:moYiC and Pa.pit, s!fpra note J4', 

particularlr at 274-289; lar;(;en, mpnt note I4; Mane-ggia, supra note I4. 

+5 On the l.aHer a.~pect, i;:ee Picone (2005) )c-5r, see- .al.so refrreces in fontnotes.r3r-r33 therein. 

46 On this lack of Cohe.rence i:;-c:e also Maneg:gfa. supra, note r4,. 200. As to the nation of dekgatioµ, 

in:::idi: ntally nev.er used by the SC ir'l !he dispO$"itiv~. of its reso!ution, the Court Pad previously made a 

distinction between autliorlz~tion and delegation. see para. 43 '{ ... J u:1e oftht" t~rm 'de!~gation' in the 

prt-u11t decii;fon refers tC'J the- empcw~r.ing by the. UNSC cf rrnother entitr to f!xerdse its functiom: as 

oppri:::ed to 'authorizing' an entity to c.:arry out functions which it c~uJd 110t itsdf pnform.', see -Brl1rami, 

para.. 43· 

{7 In th~ latter rcspc:<:t, it is quite remarkabl~ to notice not only the exterisive r~ft"rt-nce- made to scholarly 

contribution~ but also the distartiv~ way of using the latter. Indeed, among the Autho~·s cit~d in squ<ire 
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is far from meeting the intended goal. In fact, an important conceptual loop
hole, deprives the reasoning of consistency: the fact that a SC resolution might 
provide for a legal delegation of powers i.e., respecting the institutional criteria 
determining its legality has nothing to do with attribution, neither in the light 
of previous UN practice, nor within the scope of Article 5 of the Draft Articles 
ort the responsibility of IOs. The implied non sequitur is evident when conjunctly 
readin.g paragraphs r33 and·r36 of the decision: 

'The Court considers that the key que~tion is whether the UNSC retained ultimate 
authority and control so that operational command only was delegated. This 

delegation model is now an established substitute for the Article 43 agreements 
never concluded'. 

( ... ] 
'This delegCition model demonstrates that, contrary io the app licants' argument 

at paragraph 77 above, direct operationa l command from the UNSC is not a 

req uirement of Chapter VII collective security missions. ' {emphas is added) 

First, the standard endorsed in the first part of the above extract is doubtful. 
Notwithstanding that the expression is squarely 1aken from the work of one 
scholar, i 8 (t is arguable wh.ether the maintenance of the 'ultimate authority 
and control' might be compatible with a complete divestment of control over 
the conduct of operations or, at any rate, whether the reporting system might 
provide a sufficient toll to exercise 'overall control and authority'. 4'1 The whole 
inquiry on any sort of 'delegation model' is irrelevant altogether, given that the 
parties had put forward operational command as a potential indicator of effec
tive control for the purpose of attribution, and not as a matter of Charter legality. 
Consequently, these two aspects are conflated in the argumentation of the 
Court, which - already faltering as a reconstruction of the Charter framework 
for peace missions - is far from passing the muster when i1 comes to demon
strating why the 'ultimate authority and control' test is a pertinent attribution 
criterion.i0 Unsurprisingly, the risk that such a dangerous move may creep into 
the practice of other courts or, even worse., be endorsed by States has prompted 
the reaction of the. 'generalists', beginning with the JLC Special Reporter on the 
responsibility of 10s, Giorgio Gaja. He has commented 'without denying the 
----------------------------······ ···--···--·--

br;icketS O?t f'JrJ. Ip. onJy the COni.ribu1iOl1 of Prof. S~ronsh} lrnd, in fact, drawn thl"" Jlnk he1 \VC~l1 tb{' 

notfon of deleg;1tion of powns hy the SC \iry·ith th~t of attribution. Tiw other Authors mentioned had 

tathcr dealt with tht>: practic~ of ddeg.;1tiori and kg"1lity ther·cof, without tili!-i:il!'l the m<t ttr;-r nf attributio1). 

On tbis point. s~e als<l Mil11.11ovi<' a11d Pap1C, rnpn~, note~ x4 , 285-286. 

i~ _Sec- s,.rooshi. TIH~ Uniicd Nutfo11s ami t.h c; d~i·doprntnl ofcoltei:ti1,e. sr.c11rit}' flit de.kgatlrm hr T/a; UN 

Scwrit)! Coim.-:i ofds Cirnp!er \Ill }J(lWl'.n (1999) 268-i84. 

·!'~ See Bdirami, p=l r0t.134 

5c On tbh polnt. see.-panicufarly Lar;;;c~n and Mant~ggia, rn;iro., note r4. It should be no\"lr.ed th;1c In ;i L:itcr 

case d""cided <m tht: s;imc: ba1>i~ af Rr.l"irami, namely Beric'. the Court had rtcourst.• to th(' tx;-w(· fi~ i on of 

'effe-ctive overall c011tro! ' instead of 'ultim ;1tt.'" .;~u thor:ity and contrnl', sec Br.rii. pa.r~ - i 7 
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importance of this judsprudence that it would be difficult to accept, simply on 
the strength of the judgment in Bchrami and Saramati, the criterion applied in 
those cases. as a potential .universal rule. Also as a matter of policy, the approach 
taken by the European Court of Human Rights is unconvincing. It would lead 
to attributing to the United Nations conduct which the organization has not 
specifically authorized and of which it might have little knowledge or no knowl
edge at all.')' 

Jt seems that both the elusive mention of control and the thorough discourse 
on attribution have been crafted with the purpose of avoiding an analysis of the 
alleged violations taken in isolation. Furthermore, such an approach demon
strates the Court's attempt to skip the. confrontation with its previous jurispru
dence on the meaning of the jurisdictional clause of the Convention and, espe
cially with the related thorny question of effective control. The reasons behind 
a similar choice of judicial policy might be manifold - definitely including the 
wish to limit a la Bankovic ripples effects on jurisdictional matters- and hard 
to sei:~e from an external standpoint. Contrarily, its major effect is quite patent: 
considerably curtailing the coverage of the Convention. The all-encompassing 
approach taken in Behm.mi resembles - if not conceptually, at least in its func
tioning - to the notion labelled in Bankovic as the 'legal space of the Convention'. 
In other terms, it operates as a jurisdictional tool to dispose of complex situa
tions, whose context niay give rise to a bundle of claims the Court is not willing 
'to deal with. Similarly, certain commentators have maintained that Behmmi 
'sends a dear message to States saying they are free to do whatever they wish 
to do and escape any hu111an rights scrutiny as long as they protect themselves 
by obtaining the imprimatur of an international organization'." To clarify, it is 
wrong to expect the Court to uphold its Behmmi doctrine on attribution - and 
thereby refrain from exercising its jurisdiction - in any situation implicating an 
!0. Proof of this resides in the arguments relative to distinguishing the circum
stances of Behmmi from those of its previous pronouncement in. Bosplwrus," 
'paFticularly in paragraph r5r whereby the Court held that: 

'in the present cases, the impugned acts and omissions ofKFOR and UNMIK 
cannot be attributed to the respondent States and, moreover, did not iake place on 
the territory of those States or by virtue of a decision of their authorities. [ ... ] There 
exists, in any event, a fundamental distinct.ion between the nature of the interna
tional organization and of the international cooperation with which the Court was 
there concerned and those in the present cases. As the Court has found above, 
UNMIK was a subsidiary organ of the UN created q under Chapter Vfl and KFOR 
was exercising powers lawfully delegated under Chapter VII of the Charter by the 

--------------.. -·----··---------------
51 Sc(~ Caja, Sci>nilii Reporl,<m 1·c.~pmi~ibilil}' ofinti'.'mat-ion.al -0rganiwtfrlm, ItC Gr~t sessfori {4 May-5 ymi'e! 

;md 6 fuly-7 Augugt::i..009} A/(N_ 4/6rc: at IZ.. 

>2· s~c Mll:moviC ;md P:ip!C, supm, nOte r4. 268. 

S3 See Bosphonls H~t•a. Yort.i1n' TI~rizm Vr Tican:t Ano11im Sir~·cti v. frdr:11,l, App. No. 45036/98, Grnnd 

Chamber. Judgmen~. 30 June 200~. 

288 



c:r-tA'r'TfR 9 nIHRAMr AN!) SARAMATl: WHEN' SlUNCE M,\,T'rrns 
. ' 

UNSC. As such, their actions were directly attributable to the UN, an organization of 
univer,al jurisdiction fulfilling its imperative collective sewrity objective. (emphasis 
added).54 

Therefore, we should see the Court's move not exactly as granting a 'blank 
check' to ECHR States acting under the aegis of any lO, but rather as defining 
an approach easily adjustable to extra-territorial contexts as well as to situations 

· - whether or not within the 'legal space of the Convention' - implying multiple 
layers of governance. Cases so far decided a la Behrami bear evidence of that. the 
gamut of claims having aroused from the UNMIK-KFOR presence in Kosovo 
but also from some acts performed by the High Representative in Bosnia and 
Herzegovina." 

Along with such ven;atility, the posture endorsed in Behrami strikes for 
being replete with overt policy considerations to one main addressee: the 
Security Council. depositary of the 'imperative collective security objective' 
pursued by the UN. Here comes the second turning point of our reflection. The 
avoidance of Article 1 ECHR sought to forge an alternative ju r isdictional tool to 
resolve cri bloc situations charged with issues of collective security. The reasons 
underpinning - almost compelling - a similar choice of self-restraint clearly 
stand out by reading the previously cited paragraphs 149 and 151. Indeed, the 
reference to the need to not interfere with the ECHR States' participation in 
peace operations and the mentioning of the imperative collective security objec
tive fostered by the UN are moves which, arguably, leave litt le room for any sort 
of activism. 

In conclusion, the Court decided to refrain from scrutinizing the acts of 
the ECHR States acting within the framework of the UN system of collective 
security and has therefore attempted to define a doctrine capable of meeting th is 
need. Yet, the very fact that the latter arguments are endorsed and reiterated so 
prominently, spurs further speculation. In other words, their phrasing in terms 
of the primacy of certain Chartr<r i-al.ues raises the question of their correspond
ent on the 11ormative side. At this point. Article 103 of the Charter, the so called 
'supremacy-clause' of the Charter immediately springs to mind/' Therefore, 

----------·-·······-----

54 Sec Bdtrtm•i, p:..ra. r51 

~' For tb(> Ii ~t of ca:i:ies so far d~1(1 dC"d relying on the Bl~i1 rnmi prcccdenl set~ :-: i~pm. note 31 . Most t)f th('ltl 

concern the sitt1atior1_ ir1 Kosovo within the fr<UJW\'\"()Tk of SC Rt: i;oJutJ on r244" Th()$~' f(•i<itt d to lln 

Bosnla Lind Herzegovim, are - at Lhe moment of' writing - ()nly two, n11n1d)' th.1~ Brri{ amt Kn{~n( i.;:1St'S. 

A~ to the legal background oftlw l:MH' and the role nf 1h1.· High Rep1-e,1;cnt.aliv~ - il figmt>:- insutulcd by 

the S(i-rnlkd 'Pf'ace Agrl'enw~1 t' {Annex 10 the i·t~to) and iatt'ly endorsed by tiH' SC 1·h rnugh its rei'\ulntlc.m 

10.~1 ofr5 December 199; - liee Br.ri.:. p::irn,;. I0-19. 

16 Art id e lOJ o(.the UN Cbartt·r r{'<.1ds .LIS follow~: 'in the cn~nl oi" a (Onflict belw«~n the- obligations (lf 

tht> Members oftht" Unti~! Naticm!> undt!r the pr~senl <:;l~~rlcr an.cl thci1· nbligutinn f> L111d o · ;m }1 othC'l 

interp:ati(l!1.:jl 11.greeme11t. ib<?ir ob!ig~t!ionr; w 1drr the prl~Sent Ch.:irb~r ~hall prc\•;,il .' T lw latter prm·i !-;l on 

has progres-sivdy ilt1I'<IC\ed II gmwin~ llllillher of sd10J;1r]y rdlert inns . Oil SO!JH' Uf l \~ a~ptrb ):i('(' LJ'lvoja 

{2008). ;s:ec~ Jim Kolb (ioo4) - rn nw r::- gt'IH'f<t l lt' t'lll~. ~et' B l~rn!Ja rdt {2002) 1'297· 
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what is the relationship articulated by the ECtHR benveen the two norn:iative· 
bodies of the UN Charter and the ECHR? Additionally, how· does the overtly 
disclaimed vah1e'oriented dimension enter such a dimension? · 

Supremacy of values, conflict of norms: a thom ECtHR 
The interplay between the. normative and the value-based dimensions 

permeates the reasonin:g of the C<?vrt to such an extent that their contours are 
not that easy to seize. One inay compare it to the illusioi1 created by a.ventrilo
q11ist: understanding who is speaking for whom - the person or his pt!ppet 
- ~an sometimes be quite a tricky exercise. On the one hand, in fact, the mimer
ous stances reiterating the primacy of the goals of collective security pursued 
by the UN would have stood completely in the air without a reference - at least 
nominal - to Article ro3 of the UN Charter. On the other, the legal implications 
deriving from the cited artide are neither spelt out in their scope, nor articulated 
with reference to the legal obligations enshrined in the ECHR. The Court is, 
in this respect, completely silent. Although a complete neglect of the provision 
- incidentally, extensively quoted by the respondent and the intervening States-17 
could have hardly been possible, the Court still remained reluctant to pick 
up and address the main issue adumbrated by Article ro3, namely normative 
conflict. Most importantly, normative conflict is, indeed, the big elephant in the 
courtroom. As subtly noted by two commentators, the ECtHR was certainly not 
willing to spell out once and for all the hierarchical relationship supposedly exist
ing between the.obligations imposed by the Charter and those enshrined in its 
own constitutive instrument.'~Hence, the.need to fall back on policy arguments 
which is an argumentative device arguably much easier to mould and event\lally 
tefine according to future needs. In other words, the daunting perspective of 
seeing the ECHR displaced by a bunch of norms external to the 'constitutional 
instrument of the European public order"" led the Court to blur the problem of 
conflict by purporting a value-based, rather than rnmnative, primacy, 

The successful attempt to merge the two mentioned dimensions is not only 
reflected in the relevant part of the decision - the pivotal paragraphs, quite 
tellingly, following one another60 - but is also confirmed by a certain trend of 
doctrinal contributions. 

The recourse to Article ro3 has been widely deemed as the trigger of the 
solution purported by the Court. Seeing the final outcome of Behrami as 
the transposition of the Court's· view on Article ro3. commentators have at 
length criticized the far.reaching scope allegedly accorded to that provision_r,, 
Consequently, extending 'the primacy of any act and omissi.ons of contract
ing States covered by SC Resolution 1244. irrespective of whether they are 

,7 Sef:' neJ:ra~i, paras. 97, I02, Io6, n3. 

53 Sf'C _Mi!anoviC and Paplt', rnpn:, noH· r+ :293. 

"l9 Sl'e Bchrami, par.J.. i45. 

~0 Sc<.' Fkiirand, paras. 147 -149. 
6
t. Set- particularly P.'.lk:h~tti .. mpm. note 14, 696-704; De Sena and Vitucci, mpra, z:iote q , 204-20;. 
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impo$cd [ ... ] whether they are only authorized or even whether they are only 
voluntary'(emphasis in the original) has been seen as tantamountto stretch 
the intended purpose of Article ro3 up to tearing it into pieces.6

' Undoubtedly, 
that would squarely have been the case if the Court had taken a similar sta nee. 
As a matter of fact, it did not. Instead. it reached a similar result through the 
considerations ofprilnacy of the all~ged main objective of the Charter which are 
collective security and peace maintena.nce. 

Thus, the ensuing question is twofold. First, what does such a posture say 
about the Court's perception of its ow1i relationship with the SC as the main 
universal political organ? Second, did the ECtHR - as a regional judicial organ 
vested with the task of protecting human rights - have any alternative choice) 

A swift conclusion on either the policy stances or the use of Article 103 

may, as shown, be oblivious of some deeper - at time contrasting - d rifts lying 
at their root. Whether the Court tried or not to constrain itself for the foture 
when eluding the riddle of normative c:onflict , the resu.1.t we are confronted 
with today does not leave much room for nuances. The strength of the endorse
ment of values pursued by the Court goes far beyond a m ere posture of self
restraint. Accordingly. some authors have even ventured as far as to saying 
that the Behrami ruling might be seen through the lenses of Georges Scelle's 
theory of dcdou.blement forictipm1et. 6l They believe that. th rough its decision 
the ECtHR has de.facto aimed at furthering cer tain values emanating from the 
UN legal order, at the expenses of those enshrined in their own order. The lack 
of a solid normative construction and the blunt statement made by tbe Court 
may probably yield sufficient evidence to share such a position, at least in its 
main tenants."< Yet, we cannot help thinking that the endorsement made by the 
ECtHR was imbued with a further component. Mindful of the remarks made 
on the internal effects of the Behmmi doctrine on attribution and jurisdictional 
matters, it is quite tempting to conclude that the primacy attributed to the UN 
objective of collective security gives a gort of 'final imprimatur' to the reject of 
claims systematically made by the Court. As mentioned above, if one looks at 
the effects entailed by the sweeping stance of paragraph 149 and then turns to 
the whole discussion on attribution. the feeling is that the former hollows out 
the latter, even if it were only to be for the :ictions performed by ECHH Stat<>s 
in comtection with a Chapter VII operations . As a matter of fact, whatever the 
shortcomings and strains suffered by the discourse on attribution , the Court 
found a way to protect the resu lt it sought. By putting forward an almost over
riding argument, it underpinned its wish to d iscard a whole bunch of situations 
having the features we have spotted above. However, an inqu iry on motives may, 
eventually risk to see too much in certain s tances or passages of tbe reJsoning 

6
i Sc(' De St- nll and Vftucd, supra,"n_nt~ r4 , 20.5. 

6
1 Ibid., 20~-;n3. 

6• Th~ star'ting point ?f the two Authots- is. ill foc:t. diffettnt from ours as f:.( as 1he Co11tt's us<> of Arlidt-

103 is concerned. They, in fact,, ~rart from the p~mise of msuffi.cir.nC)' of1h<:- supremacy cb.usc- air. ~pur

ring .J fa]] b;1ck on the v:tlm·-ba~ ed. dimen~ion , IPid. , 204. 



developed by a Court. Therefore, r.ather than further delving into the folds of 
Behrnmi, we would lih to address an ultimate question arising from the 
discussion. What was, fo. the encl. the compelling need to perceive the relation. 
ship l:!etween the UN Charter legal system and the 011e defined by the ECHR as 
Olle of confl ict? Plus, why should the relationship between itself-as a judicial 
organ - and a political. one be described according to the dichotomy of either an . 
unwarranted interference or unfettered liberty of action? Providing a thorough 
answer to both questions certainly represents a broad task but simply suggesting 
a few hints in this respect will definitely be useful. 

Although it explicitly mentioned Article 31. 3 c) of the Vienna Convention 
on tl1e Law of Treaties (YCLT),6

5 the Court with regard to the UN legal order, 
restrained itself to considering Articles 25 and 103 of the UN Charter.66 Such a 
narrow reading calls for several critical considerations. Overall, one may notice 

· that in its previous case-law, the Court had not shied away from using the 
cited provision in order to open up the conventional legal or,der to a consider
able number of external norms. •1 Thus, there were no obstacles preventing the 
inclusion of those Charter provisions referring to human rights; eventually the 
Court might even have had regard to the many important human rights treaties 
concluded in the framework of the UN. Incidentally, a similar conclusion would 
be warranted also by a more careful reading of Article rn3, which makes refer
ence to 'the obligations under the present Charter' thereby putting on the same .' 
level - and according the s.ame primacy - to the whole bundle ofCharter obli
gations, rather than those stemming from a given resolution. In other terms, 
a contextual reading of the Charter was not only an available but was also a 
legally sounder option at the disposal of the Court.65 Indeed, that might have 
put in perspective the compelling need to avoid any normative conflict, precisely 
because s.uch a conflict would, to a large extent, have faded away. 

If a path of normative h armonization to l'econcile the Charter provision and 
those of the ECHR was then possible, that does not completely unravel the coie 

6S Set' \'ienn;> Convent.ion on the l aw ofTreatil-s, opc9c-d forsign;,ture Mar 23. r969. uss U.N.T.S., }JI, 

8 f. LM. 679 (entc~_into force on Janu;ur 27, r980}. The Court introduces Article Jf .Jc) br holditig 

that 'ft ;;ilso recti.l!s thJt the principles unde1'lying th~ Convention c•nnot be il\tl'rpret~ <lnd applied in 

a vacuum. ft. mnS"t .also take into ac~.ou ~t rele\'ant rules af ir:temiltional Jai.v when examining ques· 

tions concerning its jurisdiction nnd, consequently, d~t~rmim: St.:i:tc responsibility ln conformity an~ 

harmony with the governing pri11ciples ofintrrn3.tional law of which it forms ~;t, although it mu_S1 

remain mindful of the Convention's special character a!t a human rights treaty' see, BehrCJmi, para, 122. 

64-Sec E!rltrami, p.-ua. 147. 

6: We rrfcr to the- followin g cases: Ai-Adsani "· au U11licd Kingdom, App. No. 3.)763/97. Grand Chamber, 

Judgment, :i.r November 2001; Fogcu~y v. tlir, V11 i1r-d Ki11gdom, App. No, 37112/9j. Grimd Chamber. 

Judgment . 21 N-0Vembec, :zoor; Mr.El11im1t:}' v. It-dand, App. No."3ri.53/96, Grand Chamber, Judgment, 2z 

Nm·cmher, 2oor: Bnr1Ccivi(, ~c~ supra. nMt 15, for ;i; discmsion on the 1J~t:- of the .said :irticle see particu-

1.uly Mclichl;u1(2005)304-306. As lo a critical appraisal oftht Court case-law on tht triad of cases on 

immunity. ,;cc particularly Orakhel3s}wili (2003) ;29. 

6'8. In a simila.r vein, see also De Sena and Vitucci, ~14pro, note r4, lr3. 
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issue in Behrami. Indeed , as mentioned above, the problem hinged on a value. 
based di~ension. At the forefront, one feels puzzled by the Court's assertion 
that the 'imperative objective' of th e UN is one of collective security. Leaving 
aside the fact that, literally, collective security is 01ie ~ft he aims of the UN rather 
than the one and a11ly, one should not be oblivious of the fact that 'collective 
security' is a goal which has progressively .acquired a number offacets, certainly, 
not excludin g altogether human rights. 69 Plus, the fear of interfe.ring with the . 
effediveness of the operations engaged in by ECHR States looses much of its 
strength once the relationship between the two branches of obligations incum
bent on States as Members of the UN and concurrently of the ECHR is crated 
in a more harmonic way. What probably remains is the wish to avoid engaging 
jn any kind of relationship with the Security Council in its quality of universal 
political organ. Whether the latter n~ticence. stems from a genuine concern of 
putting unwarranted laces to the SC's efforts in maintaining peace and secu-
rity or, from a quite opportunistic desire to discard many delicate situation s, 
we leave the issue up to the reader's own assessment. Nevertheless, it is worth 
noticin g that both hypothesis stand on the quite debatable assumption that the 
interaction between a political and a judicial organ primord.ially turns on either 
an interference or a quasi-indifference. Without lifting the lid of a debate as rich 
as the one 011 this matter, our perception cap aptly be illustrated through some 

·observations made by Jose Alvarez during the post-Locl.:crbie debate on the rela
tionship between the JC) and the Security Council. Once revealed that the main 
positions of that m oment - namely, those of the 'legalist' and of the 'realist' 
- had engendered the fake percepticm th at judicial r eview had to be seen ' as a 
choice between hegemonic {or systemic) needs and the 'rule oflaw",7° he a!'gued 
that 'the Court and the Council faced a continuum of options and interpreta
tive modes[ ... ] judicial review [being] an evolutionary process, emerging from a 
dialogue among all international actors'.7' 

The ECtH R, though potentially partaking in this dialogic pattern, has not 
seized the occasion provided by Behrami to cast its own spell on the matter. 
In the end, this probably represents the most strident silence of the ECtHR in 
Behrami. 

3 Concluding Observations 

In an intriguing essay, Vaughan Lowe maintained that the 
establishment of the Permanent Court of International justice -and the ensu
ing shift from arbitral to judicial dispute settlement - had also entailed a shift 
in perception as fa r as the normative completeness - or lack there<>f - of the 
international legal system was concerned/' 
-----------'---- ------------- ·- ···-·-·--··· 
69 Sec Gowlbnd-Debbns, supra , note 1'$, p!l.ttkularly nt 259·266. 

~" See Alvarez (r99_6) 39 

" /bid., l9· 

7
2 See Lowe (4.ooo) 207-236. 

293 



SHAP.INC RUtt? or tAWTHROt:CH DIAlOCU£ 

The flurry of claims brought before the major European jt~didal bodies 
may, today, mark a drift of a similar importance. They might, in fact, trigger ·''· 
an effort to articulate the relationship between two pivotal moves informing . ;, 
the international legal system, namely the hierarchical judicialisatio!'l of several , 
of its.normative branches and the centralization of certain functions of collec· · 
tive interest, often merging political. and legal aspects. To a c,rtain extent, the 
fact that such a process ·has been spurred by the action of certain individuals < 
does nothave to be underestimated. Just a few years ago, one might have hardly,>: 
expected a similar upsetting drift to have this as its primum movens. If anything, ., 
the latter novelty has at least revealed how deep the value-based dimension has . 
crept into the international legal system; that, in return, leaves the <lo_or.open for :· 
i.mprovements. .. 

From a more general perspective, one may spot a further aspect of interest 
in these cases taken as a whole. They have , in fact, brought to light a need which. ' 
has silently been pervading the 'community' of international scholars since a 
while: 'facing - and grappling with..: the growing complexity not only of the 
legal system(s), but also of their own perception of the latter'. 

In conclusion, the recent cases and the reflection thereon can be seen as a 
piece of a broader trend, whereby international lawyers are trying to re-define 
their 'common view' of both problems and the appropriate solutions thereto. In 
the light of this latte.r observation, the timidity or the opportunism of the ECtHR 
in Behrarni - and its manifold shortcomings - can, at )east intellectually, be seen 
in a less frustrating way. However, we cannot stop lingering over its bitter taste. 
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