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Linking Information Technology and Dispute 
Resolution

Online Arbitration: Binding or Non-Binding?
Thomas SCHULTZ

*

Introduction

“Non-binding arbitration”. To the vast majority of lawyers, this phrase will sound like a
contradiction in terms, arbitration being precisely characterized by the binding character of
its awards. Perhaps this position should be reconsidered. But then, perhaps, it is the wording
that should be reconsidered. What is certain is that this phrasing sweeps along a rich concept
for dispute resolution in cyberspace. This article is not so much on arbitration than on
disputes in cyberspace. My hope, however, is that a discussion of online arbitration can
illuminate the greatest part of dispute resolution in cyberspace.

In cyberspace, dispute resolution faces a series of fundamental teething troubles. First, in
cyberspace parties meet that would often not have met in the offline world, because they
physically live in far-away countries or on different continents. Outside cyberspace, ordinary

consumers do usually not enter international agreements[1]. In cyberspace, they engage in
small or medium transactions, which they would usually not have done in the offline world.
In these cases, courts are too expensive—mainly because of costs of filing, travel and legal
counsel—and they are too slow. Courts are often an economically unreasonable medium to
solve disputes arising out of cyberspace. The parties to such small or medium-sized disputes
in cyberspace will often have strong economic incentives not to go to court, leaving the
dishonest party with a victory. Courts, for such parties with disputes of this kind, generate
plainly prohibitive costs.

Second, alternative dispute resolution methods except arbitration are often not effective
enough, because they produce case outcomes that are not legally binding enough. Such
methods only engender contracts—if they work. To be enforceable by state authorities,
contracts again require a judgement—which is too expensive. As it is expensive, the
winning party will have only limited incentives to go to court, and the losing party will also
have only limited incentive to obey the contract, because it is unlikely to become
enforceable.

Third, arbitration could provide this effectiveness, because the recourse to courts is only
minimal and therefore much less expensive. But from this legal effectiveness follow other
difficulties. Arbitration requires the parties to give up rights, which does not induce trust and
which is the reason why arbitration currently still faces a series of legal obstacles. For
consumer claims, where the cost problem is greatest, there is for instance a problem of
arbitrability under a number of laws. Although it is probably correct to say that most of these
legal obstacles are merely flaws in the legal system (the requirement of a writing on paper
does not protect the parties; due process can certainly be provided in a fast-track procedure;
consumers are not necessarily better protected in court than in arbitration; requiring an
original award does not make sense in an electronic environment), these obstacles are still
there.

My aim in this paper is to convince you that electronic commerce is best left to
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self-regulation and to dispute resolution systems that are both effective and not faced with
the legal obstacles posed by the national legal systems. My main argument will be to show
that, in cyberspace, for small and medium-sized cases of electronic commerce, non-binding
arbitration may in fact be more binding than traditional arbitration, because it is effective
without being subject to so many legal obstacles.

In other words, I advocate self-regulated dispute resolution, although I must immediately
make clear that such dispute resolution systems are only best as effectiveness is concerned,
not as legitimacy is concerned—which is another important problem that cannot be
addressed in the balance of this paper.

I will argue that such a self-regulated dispute resolution system is online non-binding
arbitration. I will sketch the legal problems that online binding arbitration faces (III), and
then introduce the ways in which non-binding online arbitration can be made binding de 

facto (IV). Before that, I must make a brief survey of the activity of online arbitration (I),
and categorize the forms of online arbitration (II).

I. Online arbitration: what is out there?

Monitoring an activity in cyberspace is often not easy, because there is too much
information on the Internet and because what you see is not always what there really is. The
assessment in this paper of what is out there is therefore based on a variety of sources: the

existing reports on the state of the art of ODR[2], updated by a series of web visits, colloquia
and interviews. Still, I must admit, the following information may not be absolutely
accurate, but they probably provide a picture realistic enough to ground the inductive
reasoning leading to the concepts that are developed later.

On the Internet, one can find over twenty-five providers of online dispute resolution offering
a service either labeled ‘arbitration’ or resembling the arbitration procedures that we know

from the offline experience[3]. The providers usually declare that they offer binding as well
as non-binding arbitration, though some of them restrict their services to the non-binding

form[4].

There seems to be a fairly strong correlation between the binding character of the outcome
and the caseloads. Non-binding awards are rather frequent, while their binding counterparts
are quite infrequent (or not reported to the full extent of the phenomenon). For instance,
under ICANN’s Uniform Dispute Resolution Policy for domain names (UDRP)—which I
will consider the epitome of non-binding online arbitration—over six thousand decisions

have been rendered[5], whereas the Chartered Institute of Arbitrators—which probably holds

the lead in the field of online binding arbitration—has delivered approximately 70 awards[6].
Comprehensive statistics on online arbitration, however, are not available yet, which is
probably due to the fact that the parties to arbitration and the institutions providing it
consider such procedures private and confidential.

The other important part of the picture of online arbitration is its material setup, which
strongly contributes to its success. The parties, in such procedures, usually communicate by
emails, by web-based communication tools and—not yet but certainly  soon—by
videoconferences. The fees for online arbitration are often charged on an hourly basis, and
then range from 50 to 250 USD per party and per hour. But under the UDRP, the fees range
from 1500 to 4000 USD—depending on the number of domain names at stake and the
number of panelists. They are borne by the complainant, except when the respondent
chooses a three-member panel. In the online arbitration schemes of the Chartered Institute,
the fees range from approximately 15 USD for a dispute worth less than 300 USD—in the
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Which?WebTrader scheme[7]—to 250 USD for a dispute worth between 7’500 USD and

15'000 USD—in the ABTA scheme[8]. There are usually no time limits in arbitration, but
when there are, they vary between 4 hours and 60 days. Under the UDRP, there is a series of
time limits, which bring the procedure to an average of 2 months. At the Chartered Institute,

awards are delivered after an average of 7 weeks[9].

After an empirical survey, a first observation comes to mind. Out there, in cyberspace, time
passes quickly. Providers of dispute resolution services burgeon, develop, search for the
right business model, usually do not find it, and often soon cease activity. However, out of
this bustling activity a particular form of solving dispute is emerging: online non-binding
arbitration. These are the data that can be found by empirical research. I must now try to
conceptualize facts.

II. The forms of online arbitration

Arbitration is a process where a third party chosen by the parties, or nominated by the
institution chosen by the parties, renders a decision on a case while applying fundamental
procedural principles. Traditionally—in the offline world—arbitration resolves a dispute by

making an enforceable decision[10]. This is the binding form of arbitration, a process whose

decisions, by operation of law, are enforceable by state authorities[11]. The ideology of
binding arbitration is that it constitutes a form of private judging, a substitute for court

litigation[12]. Let us consider this as the ideal type of arbitration[13].

In addition to this “perfect” form of arbitration, there is a non-binding form. ‘Non-binding’,
in this context, means that the decision is not enforceable by state authorities on its own. At
the time the decision is rendered, something is missing to make it enforceable by operation
of law. Such a decision may become binding afterwards, when made part of a consent award
or a settlement agreement. The ideology of non-binding arbitration is that it constitutes

negotiation assistance[14], a form of mock trial. It this respect, it resembles the last phase of
some strategies of mediation, where the mediator delivers an opinion, making a

decision—which has no binding effect—in lieu of an agreement[15]. As it gives both sides a
balanced view of the case and a glimpse at the possible outcome in court of in traditional
arbitration, it is hoped to carry great weight in subsequent settlement discussions. If the
parties acquiesce to it, the decision becomes part of a settlement agreement or a consent

award and can then be enforced[16]. It may also be unilaterally binding, in the sense that only
the stronger party—usually the seller—is bound by the decision, and only the other party

may choose to acquiesce or not[17].

The legal nature of non-binding arbitration depends in principle on the applicable lex arbitri, 
which in turn depends on the seat of arbitration. In the United States, where non-binding

arbitration is not infrequent even offline[18], such process is likely to be characterized as

arbitration[19]. In Europe, however, it may be inconsistent with the narrower conception of
arbitration, as one generally considers that a decision constitutes an award, and the process

leading to it an arbitration, if the parties intend it to be binding like a court judgment[20]. All

the same, as it may produce a consent award[21], it could be characterized as arbitration. This
issue is anyway not as important for this exposé as the next type of arbitration.

In addition to this first form of non-binding arbitration, there is another, a second form of
non-binding online arbitration. The difference between the two forms of non-binding
arbitration is that the form that has just been described may lead, in the end, to a binding
award, whereas the form that will now be described never produces a binding award. To be
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more precise, the first form of non-binding arbitration is optionally binding, whereas the 
second is truly non-binding; but both are non-binding at the time the decision is rendered
(see Figure 1).

The term ‘binding’ being here understood as the capacity to be enforced by public
authorities in the same manner as a judgement can be enforced. This is important because
even truly non-binding arbitration is not binding merely from the point of view of state

authorities, but not from the perspective of the social sub-system they act within[22]. From
the point of view of the social sub-system—for instance a given marketplace, or the domain
name system—, truly non-binding arbitration decisions are as binding—as coercive—as a
judgment or a normally binding arbitration award. The truly non-binding decisions are

coercive—or binding—because they can lead to self-enforcement[23], that is to enforcement

by private authorities without the intervention of public authorities[24].

The ideology of this form of arbitration is more than negotiation assistance, it switches back
to a role of private judging, a form of private judging very specific to a given social
sub-system and independent from courts. The most notorious example of that form of

non-binding arbitration is the UDRP[25], which creates a sub-system around the concerned
domain names, with their own transnational legal regime.

Figure 1. The ideal-type of arbitration is binding. There are less ‘proper’ forms of arbitration
which are not binding.

But why would one use something else than binding arbitration? First, there is a meme that
marks many ODR skeptics—an idea that defines the role of ODR in general. The goal of
ODR is not so much to settle a dispute, but rather to enhance consumer confidence in

electronic commerce[26]. From this point of view, online arbitration is a form of external
client service: the customers should see a system related to their dispute, which looks good
and reassuring, and which would not put at stake—should it be used—too much time and
money. If such a system is binding and the customers feel they are giving up rights, it will
trigger doubts and miss its goal. If a dispute occurs, so the thinking goes, either both parties
are satisfied with the outcome and abide by it, or only very little time and money is lost.

Second, there are many legal barriers to binding online arbitration. There is the arbitration
clause and the form of the award. And there is the binding character of the outcome, which
can limit the business contexts of the process, as the scope of arbitrability is restricted under
some arbitration laws to protect the weaker party, which may be a consumer in an electronic
commerce transaction.

On the other hand, it may be considered that such a non-final decision does not put an end to
the procedure, that it just adds another layer of procedure before the parties are really able to

vindicate their rights[27]. In other words, that non-binding arbitration is not effective enough.

There may be a third way. Non-binding arbitration could be used, but with additional
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features that make it more effective. The parties would not give up their rights—or maybe
would give up fewer rights—while participating in a process that provides some
effectiveness. And most legal obstacles could be removed. This is what I will explore in the
balance of this paper.

III. Legal obstacles to binding online arbitration

In the current state of legislation and practice, resolving a dispute through online binding
arbitration—arbitration proper—faces a number of legal obstacles. Such obstacles arise
throughout the process: first the agreement to arbitrate, then the arbitration procedure, and
finally the recognition and enforcement of the award.

Agreements to arbitrate online face problems concerning their validity, their evidence and
their enforceability. Agreements to arbitrate online are usually entered into online.
Unfortunately, most national laws and international convention still require the arbitration

agreement to be in writing[28]. Only the UNCITRAL Model Law (Art. 7 (2)), the German
Arbitration Act (§ 1031 (1)), the English Arbitration Act (Sect. 5 (6)), and the Swiss PIL Act
(Art. 178 (1)) consider that the agreement is in writing when recorded by electronic

means[29]. Most laws, however, do not. The current wording and interpretation of the New
York Convention (Art. II (2)), for instance, do not include the agreement being recorded by

electronic means[30]. In addition, the arbitration agreement, which is usually part of the
general terms, must be incorporated into the contract in a certain manner. It requires—I am
simplifying brutally in my consideration of that issue here—an express wording stating that
the contract is governed by the general terms, which a user exercising normal care must be

able to review[31]. This issue of incorporation does not have to be further discussed here, as
it is only a slight modality of the conclusion of the contract and does in no way pose any
serious obstacles on online binding arbitration. My aim, however, is simply to outline some
sensitive elements in the online conclusion of an arbitration agreement, though one must
certainly recognize that anything written can be recorded either on paper or on electronic
storage—in other words, that an electronic document is in most circumstances the functional
equivalent of a paper document. This, however, leads to some technical difficulties as its
character as a probative evidential record is concerned.

To be a valid arbitration agreement, the electronic document must include the identity of the
parties, the agreement itself (i.e. the offer and the acceptance), and the content of the
agreement (i.e. the specific terms and the general conditions). This information must be
stored in a manner that allows its accessibility for further reference and its admissibility as
evidence. In other words, this information must be stored using a technology which permits

long-lasting compatibility[32] and which excludes any serious risk of manipulation of the

stored data[33]. There seem to be ways to render electronic documents as difficult to forge as

paper documents. They are for instance invisible watermarks on electronic documents[34],

the use of a cybernotary[35], and, in some circumstances, digital signatures, which

authenticate the author and the content of a message[36]. Routine operating
procedures—such as backup audit files—used by some larger companies apparently also

provide reliable records of email communications[37]. Be it as it may, evidence raises
technical issues, which cause legal controversies as the technological means employed may
be characterized differently under different laws.

If the case involves a consumer, the arbitration process is in addition faced with the question

of the arbitrability of the dispute[38]. Agreements to arbitrate, even when formally valid, may
not be enforceable—courts might not refer the parties to arbitration. Many arbitration laws
consider that situations where the parties have substantially different bargaining powers are
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non-arbitrable subject matters—they go against public policy. Such laws seek for instance to

protect tenants, employees, or—more relevant to us—consumers[39]. In the United States,
consumer arbitration clauses are held enforceable unless they are procedurally
unconscionable (which requires a finding of unfair surprise or lack of notice) or substantially
unconscionable (they lead to an unreasonably high expense of arbitration fees imposing a

burden on the consumer)[40]. European laws are generally less favorable to consumer

arbitration and pose higher burdens[41]. The EU Directive on unfair terms in consumer
contracts, for instance, declares unfair those clauses that are “excluding or hindering the
consumer’s right to take legal action or exercise any other legal remedy, particularly by
requiring the consumer to take disputes exclusively to arbitration not covered by legal

provisions”[42]. “Not covered by legal provisions”, however, has been interpreted quite
differently in the various European countries and this opposition towards arbitration must
not be overstated. The EU might even be moving towards a system of accreditation that may

set the conditions under which the consumer could exclude its right to litigate[43]. Whatever
the case may be, the fact is that one can currently assume that pre-dispute arbitration clauses
excluding the professional and the consumer’s right to take the disputes to court—thus
bilaterally binding—are more likely to be held unenforceable than not in most European

countries[44]. As the near future of ODR is likely to involve primarily B2C transactions[45],
these current arbitration laws are obstacles to the development of online binding arbitration.
This problem may be overcome by using unilaterally binding arbitration agreements, also
called optional arbitration clauses—clauses that bind only the professional, leaving the
consumer free to decide whether to take the dispute to arbitration or court. Then again, in
some cases, unilaterally binding clauses have also been held not enforceable in the US, on
the grounds of the doctrines of mutuality and consideration—such clauses are not mutually

binding, and if one of the parties is not bound, none is[46].

An online binding arbitration procedure also faces obstacles related to its communication

architecture and requirements of due process[47]. As in any other commercial activity on the
Net, the parties demand an architecture of security in online arbitration. Such architecture
would typically have to provide (1) authentication, to ensure the identity of the parties at the
time of the transaction and during the ODR procedure; (2) authorization, to ensure that the
other party and the arbitrator are sanctioned for their function in the process; (3) privacy, to
preserve the confidentiality of the parties at least during the proceedings; (4) integrity, to
ensure that the contents of a record have not been altered; and (5) non-repudiation, to show
that a file or program has been entirely transmitted to the buyer in case of an online

performance of a contract[48]. In order not to violate due process requirements, the
proceedings must in addition make use of a communication architecture that allows
proportionate and effective means for the receipt of evidence. The problem is that one of the
fundamental characteristics and advantages of online arbitration—that is, of online dispute
resolution in general—is speed and low costs. Speed implies simplified procedures and less
formalism and low costs make a fully-fledged architecture of security economically difficult
to sustain. These demands on arbitration—due process and security on the one hand, speed
and low costs on the other—work against each other. The trouble, one must keep in mind, is

that too little opportunities to be heard are a possible jeopardy to due process[49]. But exactly
how much one can expedite an arbitration before violating due process requirements—the

award then running a risk to be set aside in court—is nowhere clearly defined[50].

Finally, online awards face problems of effectiveness; that is, they may not be recognized or
enforced if they are rendered online. Here, online binding arbitration faces technical as well
as legal problems. Computer scientists, and indirectly lawyers, are faced with the delicate
questions of who should store and send the award to the enforcement authority. Consider the



New Page 2 http://www.ombuds.org/center/adr2002-11-schultz.html

7 of 22 24/04/2006 15:23

trouble that there may be a problem of falsification of the award if it is sent by the
(allegedly) winning party, as the document has been in its electronic storage. Even if it were
technically possible to ensure its authenticity by ‘freezing’ the document in its electronic
repository, online arbitration institutions will have to use much persuasion to inspire trust in
such a solution. The award could also be sent by the arbitral institution or the arbitrator(s),
but they may no longer be available at the time of the recognition or enforcement. Another
solution is to have the award sent by a trusted third party, such as a cybernotary or a

centralized registry record[51]. This last solution may be the best, because such a third party
could easily the state-owned, and would thereby run less risk of ceasing activity.

In addition to this issue, consider how the award may be notified to the parties. The trouble
is that current email protocols are not able to produce proofs of receipt, and counting on the
losing party to collaborate in her notification is probably too optimistic.

Lawyers are also faced with the problem that, under the New York Convention (Art. IV (1))
traditionally interpreted, the party moving for enforcement must provide an award that is in

writing[52], signed by a majority of the arbitrators, and that is either the authenticated

original or a duly certified copy thereof[53]. Of course, technically theses conditions could be
met if electronic documents are recognized to qualify as writing and if electronic signature is
used—because it can authenticate the sender and the content of the message—, but these
solutions do not correspond to the current wording of the New York Convention, nor to its

common interpretation[54]. An obvious solution—and currently certainly the safest—would

be to use a printed version of the arbitral award[55]. It could easily be signed by the
arbitrators who could check the content of the award—thereby excluding risks of electronic
falsification—, it could be properly notified to the parties by snail-mail, and the signed
print-out would clearly constitute the original award. This solution, however, requires more
time, more costs, and a physical storage of the signed award—which may be an undesirable

burden in small cases[56].

IV. Rendering non-binding arbitration effective

In truly non-binding arbitration, these problems do not exist, as this form of arbitration seeks
neither the recognition of its agreements, nor the compatibility of its procedures with
requirements of due process, nor the recognition of enforcement of its decisions by state
authorities. From its non-binding character, however, also follows an obvious problem: the
enforcement of the decision. If state authorities do not back up these decisions with their
enforcement power, how can they be effective? Where is the incentive for the losing party to
perform?

The answer is that the winning party may hope for unforced compliance or the dispute
resolution system may use a mechanism that produces a binding force alternative to the
enforcement power of the state.

Voluntary compliance to a non-binding decision rendered after fair and trust-inducing
proceedings, no matter whether online or offline, is actually not unlikely. Non-binding
arbitration can play the role of both an “advisory opinion” and a place to vent. As an
advisory opinion, it helps the parties to reassess their own opinion on their position; they can

test their arguments in a “trial run” and evaluate the likely outcome of adjudication[57]. As a
place to vent, it may provide some catharsis; it may help alleviate anguish and aggression
through expression and revelation. For both of these effects to take place, it is important that
the parties feel that they have obtained a fair hearing—which supposes the use of the

appropriate communication tools[58]—and that they have been handed down a decision from
an expert third party who is truly impartial. The most striking examples are UDRP



New Page 2 http://www.ombuds.org/center/adr2002-11-schultz.html

8 of 22 24/04/2006 15:23

decisions, whose compliance rate is extremely high, although the UDRP is a somewhat
special case, as will be discussed below.

The alternative binding force of a dispute resolution system can rely on either particular
incentives to perform or on a mechanism that allows an enforcement of the decision by
private authorities—so called self-enforcement. Both of these structures rely on a common
lever: the control of a resource that is valuable to the parties. In the offline world, law
enforcement relies, in last resort, on the physical control of the freedom of the subjects of the
law by the police, one of the organs of the state. In cyberspace, enforcement of non-binding
arbitration decisions relies on the control of the money of the parties, their reputation, or

their domain name, by a private authority linked to the ODR provider[59].

One way to create incentives to perform is to trustmark web traders[60]. A trustmark is a
logo displayed on the website of the trader, which informs the customer that the trader has
committed to complying with a number of qualitative standards or best business practices,

including for instance redress mechanism such as non-binding online arbitration[61]. The
trader can for instance commit to comply with all decisions of an online non-binding

arbitration procedure[62]. If the trader does not abide by and perform the decision—if he
does not comply with this best business practice—the trustmark is removed. This of course
presupposes that the removal of the trustmark is controlled by the ODR provider, either

directly or indirectly, by networking with the controlling entity[63]. The losing party’s
incentive to perform the decision follows in this case from the risk of losing the trustmark.

How strong this incentive would actually be is difficult to assess, because the importance of
a trustmark for a website is not easy to evaluate. A trustmark is meant to increase the trust

and confidence of customers in a web trader[64] and most people using the net declare that

they would be reassured by a trustmark[65]. Many authors emphasize their importance for

e-commerce[66] and even several governments encourage them[67]. Nevertheless, how
important this really is for the trader, whether the trader will deem it preferable to lose
whatever the decision makes him lose or lose the trustmark, remains doubtful.

Another way to create incentives to perform is to threaten to exclude participants from a
marketplace, by using technological tools—for instance a website secured by passwords—to
deny them access. In a large marketplace such as eBay, accessing and participating in the
business of the place can be economically important for the parties. It may be important to
the point that being evicted from the business of the marketplace would carry heavier
economic consequences than abiding by an unfavorable decision of an ODR provider. Under
a threat of exclusion, the most (economically) reasonable decision for a party may simply be
to comply with the outcome of the dispute resolution procedure and keep on doing

business[68]. This solution, however, would hardly work with one-shot players.

 

Mechanisms that allow to self-enforce decisions are for instance escrow services; judgment
funds; transaction insurance mechanisms; privileged links with credit card issuers; and
particular technological tools.

Escrow services operate by holding in escrow the buyer’s payment until the buyer has

received and inspected the merchandise[69]. The buyer sends her payment to the escrow
account, not to the seller. Once the funds are verified and secured, the escrow service
notifies the seller to ship the item to the buyer. The escrow service then tracks the shipment
and, after an inspection period (typically two days), releases the payment to the seller, unless



New Page 2 http://www.ombuds.org/center/adr2002-11-schultz.html

9 of 22 24/04/2006 15:23

the buyer notifies the service that there is a problem. If the buyer is not satisfied, the escrow
service releases the payment back to the her. The escrow company acts as a secure payment
intermediary, which holds an account on which the money transits. Both parties must
register with the escrow service and enter into an escrow agreement before the transaction.
This agreement often specify that a dispute between the buyer and the seller will be resolved

by arbitration[70].

In the system of judgment funds, a fund is constituted beforehand by contributions of the
prospective parties—in the case of B2C dispute resolution by the affiliated web traders.
When a decision is rendered, the awarded sum of money is taken from the judgment fund. If
the ODR provider controls this fund, he can enforce the decision on his own. Such systems
are used outside electronic commerce, for instance by the United Nations Compensation

Commission[71] and the German Forced Labor Compensation Program, which operates

partly online[72].

A transaction insurance mechanism is a form of money-back guarantee, which intervenes
when then dispute could not be solved by an agreement between the parties. The difference
with a judgment fund is that it does not rely on prior contributions of the parties. Think for
instance of the following scheme: a dispute occurs; the parties negotiate but do not reach an
agreement; a hypothetical mediator tries to help but does not achieve better results; an
arbitrator is selected and renders a decision; if the winner is the buyer, he gets his money
back, the amount being provided directly by the ODR provider or a related entity; this entity

of the ODR provider reclaims this sum of money from the losing party[73].

A privileged link with a credit card issuer could also be an instrument providing for
self-enforcement. Under the laws of most countries, the cardholder has no liability for

non-authorized uses of his credit card—unless he has acted negligently[74]. However, in case
of an authorized use of his card, the cardholder will be charged, no matter whether he
receives the goods or not. The cardholder will simply be charged when he authorized the

payment. In the US and the UK, the situation is different[75], as there exists a mandatory
chargeback regime in cases of certain problems in the underlying transaction. Under US and
UK law, the cardholder has a right to be recredited with the sums paid if the goods or

services have not been delivered as agreed[76]. In other countries, such a right to charge back
in cases of non-performance or bad performance could be contractually provided for by the
card issuer and the merchant. And this right could be submitted to the decision of a provider
of online arbitration. Imagine a provider of online arbitration making a contract with a credit
card issuer, who in turn makes a contract with a merchant. The terms of the contracts would
stipulate that the credit card issuer will charge back the merchant if the arbitrator has
decided so. Such a contract may be accepted by the merchant because (1) he would become
more attractive to online consumers, and (2) card issuers—who are actually payment
intermediaries—have a significant leverage on merchants: they are the payment providers. If
the merchant wants to get his money—which both honest and fraudulent merchants want—,
he depends on the card issuer. The resource that is valuable to the merchant—the money—is
controlled by the payment intermediary. The intermediary could even increase the
merchant’s incentive to obey by threatening to terminate its services to specific

merchants[77].

Technological tools allow, as I said, to exclude participants from a marketplace. But in some
specific cases, particular technological tools can also be used to enforce the decision
directly, not just to threaten the parties. Such a mechanism exists under the UDRP. Ten days
after the decision is rendered—subject to a party bringing court proceedings—, the domain

name is canceled or transferred[78] by the registrar of the domain name, who is contractually
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bound to do so. The technological tool which renders this self-executing mechanism
possible is the control by ICANN of the database which converts domain names into IP
addresses: if a domain name registrar wants his domain names to be converted into IP

addresses, he has to accept the conditions set by ICANN[79], among which to commit to

enforce all decisions rendered by an ICANN-approved dispute resolution institution[80]. If
the dispute is of low economic value, it is unlikely that the losing party would seek to

litigate after a decision has been self-enforced[81].

This mechanisms can obviously also be combined. One could imagine, for instance, a
marketplace using or offering (1) a reputation system based on trustmarks attributed to the
businesses that comply with the marketplace’s code of conduct; (2) a judgment fund for its
large affiliated business ventures; (3) an escrow service to secure the payments of the
consumers; (4) a transaction insurance scheme to offer a backup for its most suspicious
parties; (5) a privileged link with credit card issuers for those parties who simply do no
longer wish to deal with the marketplace; and (6) its power of exclusion in cases of
repeat-players.

V. Conclusion: Non-binding arbitration, an instrument of legal pluralism

Before really concluding, I must quote two authors who made a point that comes parallel to
the effectiveness of non-binding arbitration.

In an article on the importance of studying how law and cyberspace connect—this
connection shedding light on other regions of the law—Lawrence Lessig argues that

computer code resembles contracts, but code does not equate to contracts[82]. They differ in
that law by contract (as opposed to code) requires the intervention of a court to become

enforceable; it has a number of critical components to be enforceable through court[83]. The
constraints of contracts rely on exogenous factors—a reason why legal realists have taught
that contract law is actually public law—and these factors are controlled by the (public)
enforcers when they make a judgment about whether this obligation should be enforced.
Code does not. Code carries self-imposed constraints—the constraints of code rely on
endogenous factors. Code-makers can give an order, an order backed by a threat imposed by
code. Lessig then somewhere else concludes that persons affected by code are compelled to
comply with the constraints of code more completely than traditional enforcers would

compel them to comply with conventional legal rules[84]. In other words, code generates a
self-enforcing regime.

In a profound article on the regulatory schemes of cyberspace, Henry Perritt defines the de 

facto control over a valuable resource by private persons or entities as a source of private

regulation[85]. The idea is that if a private entity has the authority to exclude others from a

resource—for instance a domain name[86]—it has de facto the authority to regulate the
access and use of the resource. If the resource is more valuable than the regulation is
troublesome, people or entities will accept to submit to the regulation—the control of the
resource entails the de facto power to regulate. The control of the resource also carries
self-imposed, endogenous constraints. Resource controllers can give an order, an order
backed by a threat to deny access to the resource. In other words, resource control generates
a self-enforcing regime.

In sum, the ability to produce law may very well be a consequence of brute force. It then
follows that the entity that can do without state authorities is able to produce its own law
The examples show that neither code-makers nor resource controllers need state authorities
to make their decisions enforceable. Such a situation allows self-regulation and thereby
contributes to legal pluralism, to the plurality of legal orders.
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In the case of non-binding arbitration and electronic commerce, one could think of a legal
order based on a marketplace—such as eBay. First raise borders around this marketplace, by
passwords and other tools controlling access. Then make decisions of arbitrators effective
inside this legal order. For this purpose, non-binding arbitration would have the advantage of
its independence vis-à-vis state authorities. Think of the legal obstacles sketched out
above—which are difficult to secure, I have tried to show—as critical components of
enforceability, as exogenous factors of constraint, which are controlled by the public
enforcers. Non-binding arbitration does not rely on such exogenous factors, it can do
without states and courts—when it is equipped with self-enforcement systems (trustmarks or
other reputation-based systems; threats of exclusion; escrow services; judgment funds;
privileged links with credit card issuers; particular technological tools; a transaction
insurance scheme). The marketplace with non-binding arbitration enforces the decisions
itself. It carries out a self-imposed constraint. It operates free of the limitations of binding
arbitration. The decisions do not have to be enforceable through courts; they must simply be
enforceable in the legal order of the marketplace.

Finally, as legal pluralism is concerned, compare Hart when he describes law as an order

backed by a threat directed at primary behavior[87] and the normativities observed on eBay
by Ethan Katsh, Janet Rifkin and Alan Gaitenby: “[a] marketplace could … rely on an
arbitration process … and use the threat of exclusion as the mechanism for enforcing the
terms of the ruling. … [W]e increasingly felt that eBay could be considered to be a
jurisdiction in itself, a legal authority in itself, an entity that might even be considered to be

able to exercise a loosely defined sovereign power…”[88]. This is exactly how online
non-binding arbitration could work: independent from state and courts, with its own system
of enforcement, and its own threats to back its orders. Maybe this mechanism could
illustrate how dispute resolution in cyberspace should best be implemented.
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SquareTrade, TRUSTe, WebAssured.com, Web Trader and Word&Bond.

[61]    Definitions are provided by the ABA Task Force, “Recommendations and Report”, 45,
and the Joint Research Commission of the European Commission, “E-Commerce and
Consumer Protection. A Survey of Codes of Practice and Certification Processes”, report by
Guido Nannariello, Institute for the Protection and Security of the Citizen, Cybersecurity
Sector, EUR 19932 EN, 2001, p. vii. On the legal nature of certificates, Olivier CACHARD,
La régulation internationale du marché électronique, Paris, L.G.D.J., 2002.

[62]    Exactly such a clause is planned to be implemented in the Online Confidence Trust
Seal—the trustmark program of the ODR project of the Eurochambers (information
provided by Vincent Tilman, coordinator of the Online Confidence Project, during an
interview in Brussels, on June 19th, 2002). On the conclusions drawn from the ECODIR
experience, CRUQUENAIRE and PATOUL, “Le développement des modes alternatifs de
règlement des litiges de consommation : Quelques réflexions inspirées par l’expérience
ECODIR”, § 40-41 (“it seems desirable to connect ADR to a labeling system in order to
provide a means to ensure the implementation of the agreements or recommendations that
are rendered by ECODIR. A label would allow to contractually force the traders to execute
the solutions found on the ECODIR platform”).

[63]    All registrars of domain names in .com, .net and .org are contractually linked to
ICANN, which is in turn linked to the ODR providers applying the UDRP. The registrars are
contractually bound to enforce the decisions of these ODR providers: this is an example of
networking with the controlling entities.

[64]    On the current lack of trust and confidence in electronic commerce and its reasons,
B. Brun, “Nature et impacts juridiques de la certification dans le commerce électronique sur
Internet”, Lex Electronica, vol. 7, n°1, été 2001, 
<http://www.lex-electronica.org/articles/v7-1/brun.htm>

[65]    Research conducted by BBBOnline reported that 84% of web users declare that they
would be reassured by a certificate. This research has been reported in T. Trompette, “Une 
nouvelle mission : la certification des sites Web de commerce électronique”, Les Cahiers de
l’Audit, vol. 4, 1999, p. 34. Other empirical research has shown that “[t]he presence of
credit card symbols do little to communicate trustworthiness, even though they’re
universally recognized by consumers. In contrast, Web-based “security brand”, seals of
approval, such as VeriSign, when recognized, do communicate trustworthiness”: Cheskin
Research et Studio Archetype/Sapient, “Commerce Trust Study”, January 1999,
<http://www.studioarchetype.com/cheskin>.

[66]    For instance Pierre TRUDEL France ABRAN, Karim BENYEKHLEF and Sophie HEIN, 
Droit du Cyberespace, Montreal, Les Éditions Thémis, 1997, p. 3-46.

[67]    For instance Canada: see Industrie Canada, “Magasiner dans Internet.
Renseignez-vous”, 8 November 1999, http://strategis.ic.gc.ca/SSGF/ca01187f.html and
Bureau de la consommation, Industrie Canada, Votre commerce dans Internet. Gagner la
confiance des consommateurs, 8 November 1999, http://strategis.ic.gc.ca/ 
SSGF/ca01186f.html#Certifying.

[68]    KATSH, RIFKIN, GAITENBY, “E-Commerce, E-Dispute, and E-Dispute Resolution”, 731
(“A somewhat less obvious eBay law or legal process concerns the power of exclusion, a
power that, in the context of eBay, is a power over existence. This may not be a power that
often is exercised, but for it to have effect, it is less necessary that it be used than that buyers



New Page 2 http://www.ombuds.org/center/adr2002-11-schultz.html

20 of 22 24/04/2006 15:23

and sellers are aware that it could be used. In our pilot project, where mediation was the sole
process used, participants had no reason to fear being evicted from the marketplace. A
marketplace could, however, rely on an arbitration process rather than mediation and use the
threat of exclusion as the mechanism for enforcing the terms of the ruling”).

[69]    Example of escrow services are Escrow.com (http://www.escrow.com), which offers
specific services for eBay users, and Iescrow.com (http://www.iescrow.com).

[70]    See for instance Escrow.com’s FAQ: “What if there is a disagreement during the
transaction? What is dispute resolution? If the Buyer and Seller haven't resolved the dispute
within 60 days, the matter is sent to dispute resolution - an arbitration process administered
by the American Arbitration Association in accordance with the provisions of its
Commercial Arbitration Rules”
(http://www.escrow.com/support/faq/index.asp?sid=5&qid=41).

[71]    Norbert WÜHLER, “The United Nations Compensation Commission: A new
contribution to the process of international claims resolution”, 2 J. Int’l Econ. L. 249 (1999),
250 (“Compensation is paid to successful claimants from a special fund that receives a
percentage of the proceeds from sales of Iraqi oil”) 269 (“the sale of oil by Iraq is the source
of income for the Compensation Fund, with 30 percent of the revenue from such sales being
deposited in the Fund for the payment of compensation and for operating costs of the
Commission”).

[72]    In August 2000, a German Act came into force, creating a German Foundation entitled
“Remembrance, Responsibility and Future”, to provide financial compensation to former
slave and forced laborers and other victims of Nazi injustice. The funds for the Foundation
(DEM10 billion) were made available by the German Government and German companies.
Under the Act, the International Migration Office (the “dispute resolution provider”) has
been allocated DEM 740 million to pay eligible persons filing claims. Many claims are made
by email and there are no physical hearings, therefore it is considered to operate partly
online. See http://www.compensation-for-forced-labour.org.

[73]    Trusted Shops, for instance, offers a similar service: “If the goods are not delivered,
Trusted Shops will take action immediately after you have registered your complaint. If the
dispute cannot be resolved, Gerling will refund your advance payment upon approval of
your claim, http://www.trustedshops.com/en/consumers/guarantee_en.html and “Trusted
Shops with money-back guarantee from Gerling insures you when shopping online against
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