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Daniel Girsberger, Thomas Kadner Graziano, and jan L Neels 

D . Concluding remarks 

1.334 Wich regard to the firsc copie of this report, ie the question of whether the parties have~ 
to a choice of law, the national reports show chree approaches chat are currently used m a 
worldwide perspective: 

(a) applying the law chat was purportedly agreed co, ie the approach in Article 6(l)(a) of chc 
Hague Principles, 

(b) using objective connecting factors to determine che applicable law, or 
(c) applying the lexfori. 

1.335 The second of these approaches is in force in only a handful of jurisdictions, which is pos­
sibly a resulc of its high degree of sophistication and complication. Applying the !ex fori ie 
approach (c) is a much more widespread solution. This does however corne with the con­
siderable disadvantage chat the applicable law may depend on the Stace where the daim is 
brought. Before a case is brought, the law governing the choice oflaw agreement is uncenain-

1.336 The approach suggesced in Article 6(1)(a) of the Hague Principles is the mosc frequently usai 
method worldwide to decermine whether the parties have agreed to a choice of law. le bas die 
benefit of practicabilicy, efficiency, certainty, and prediccability. 

1.337 With respect to the issue of baccle of forms, the national reports show chat, before the Hague 
Principles were adopted, chere was no single black lecter rule addressing the issue of con­
fliccing choice of law clauses in standards cerms for cross-border scenarios. Case law on chis 
issue was, and scill is, extremely rare. 

1.338 The approach suggested in Article 6(1)(b) of the Principles has been caken up by one national lcgis­
lator. It has also been adopted word-for-word by the Asian Principles of Privace International Lav.: 
ln other jurisdictions, it is being discussed as one (of possibly two) available options co addres.s and 
resolve this issue (the other being a knock-out rule at the private international law level).316 

Article 7-Severability 

A. Introduction 

1.339 Article 7 of the Hague Principles provides: 

A choice of law cannot be contested solely on the ground chat the contract to which ir ap­
plies is not valid. 

1.340 Article 7 of the Hague Principles establishes the principle of separabilicy (or 'severabilicy', 
which is used synonymously). According to this principle, the choice oflaw agreement and 
the main contract (whether this be a contract of sale, a construction concract, a joint venture 
contract, etc) are separate, autonomous contracts and their validity is to be analysed for each 
of the two agreements separately. This principle applies: 

- if the:: choice of law was made in a document separate from the main con tract and prior 
to, contemporaneously with, or subsequent to the contract, but also 

- if the choice of law agreement is contained in a clause of the main con tract or in standard 
forms submitted in contract negotiations (provided they have become part of the concract). 

1.341 The invalidity of the main contracc consequently does not necessarily void the choice of law 
agreement. Only if the reason for invalidity of the main contract also affects the choice oflaw 

316 See African Principles of Commercial Private International Law [8.12]; South Africa [ 17.24]; cf India 
[24.18]. 
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agreement will the latter also be void. If, on the other hand, the choice of law agreement is 
nor affected by the reason invalidating the main contract, it may survive independent of the 
main contract and 'the daim of invalidity, non-existence or ineffectiveness of the main con­
rracr is assessed according to the applicable law chosen by the parties'.317 

B. Comparative overview 

!. jurisdictions recognizing the principle of separability for choice of law agreements 

For choice of law agreements, only a minority of jurisdictions worldwide have so far recog- 1.342 
nized the principle of separability explicitly by stature, case law or by a dominant academic 
opinion. In these jurisdictions, an agreement on the choice of law is regarded as a separate 
and autonomous con tract, and the validity of the choice of law agreement is analysed inde­
pendently from that of the main contract. 

Angola and Mozambique [l 0.25]; Asian Principles of Private International Law (Article 3.6 
is a faithful copy of Article 7 of the Hague Principle) [19.24]; China (Mainland) [21.28]; 
Dubaï International Financial Centre (recogni:zed for choice of court agreements, very likely 
ro be recogni:zed also for choice of law clauses) [22.34]-[22.35]; Japan [28.38]; Macau 
[31.15]; Singapore [35.35]; Taiwan (academic opinion) [38.31]-[38.33]; European Union 
[43.60]; Iceland [44.37]; Liechtenstein [45.35]; Russia [47.49]-[47.5 l ]; Swir:zerland [48.45]; 
Turkey (according co the dominant academic opinion) [49.37]; Ukraine (dominant academic 
opinion) [50.38]; Organization of Arnerican States [53.55]; Argencina (dominant academic 
opinion) [54.50]; Panama (dominant academic opinion) [62.48]-[62.50J; Paraguay [63.33]; 
Uruguay [65.25] . 

!!. Jurisdictions recognizing the principle of separability for arbitration or choice of court 
agreements, no authority regarding choice of law agreements available yet 

ln numerous other jurisdictions, the principle of separability has been broadly recognized for 1.343 
arbitration and/or choice of court agreements. However, there is no clear authority on separ-
abiliry with respect to choice oflaw agreements. 

OHADA (the issue is governed by laws ofMember States) [9.25]; common law Africa (doc­
trine of separabiliry bas so far been recogni:zed for arbitration and choice of court agreements, 
no authority for choice oflaw agreements) [11.18]; Mauritius (recogni:zed for arbitration 
agreements, no authority for choice of law agreements but likely co be accepted (following 
French PIL where severabiliry is a well-established principle)) [15.33]-[l 5.34]; Morocco 
(recogni:zed for arbitration agreements, no authority for choice of law agreements but likely 
to be accepred) [16.34]- [16.36]; South Africa (accepted for arbitration agreements, no 
authority for choice of law agreements but would arguably be accepted) [l 7.25]-[17.26]; .t 
Tunisia (accepted for arbitration agreements, no authority for choice of law agreements) 
[18.44]; fndia (accepted for arbitration agreements, no authority for choice of law agree-
ments) [24.19)-[24.20]; Indonesia [25.24]-[25.25]; Israel (the issue has only been raised 
in arbicration proceedings, with some court decisions applying the principle of severabiliry, 
but not others) [27.55)-(27.56]; Lebanon [30.35]-[30.36]; Qatar (so far recogni:zed for 
arbitration agreements) [34.25]; United Arab Emirates (recogni:zed for arbitration agree-
ments) [39.29); Australia (no authority available but likely to be recognized) [ 41.21]; Bolivia 
[55.41]; Brazil [56.44]; Canada [67.26]-[67.27]; United States of America (so far recog-
nized for arbitration and choice of court agreements) [68.25) . 

317 See Commencary (7. 1] ff. 
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1.344 In yet other jurisdictions, no clear distinction seems to be made berween rhe main contI3CI 
and irs validity and the choice of law agreement. 

See, eg, Vietnam (40.35]; Chile (57.49)-(57.50]; Colombia (58.37)-(58.39]; Costa Rica 
(59.39]. 

III. Potential circumstances invalidating the main contract and/or the choice 

of law agreement 
1.345 As set out above, in jurisdiccions recognizing the principle of separabiliry, the invalidicy of chc 

main con tract does not necessarily render the choice oflaw agreement void. The invalldiry of 
the main conrract only affects the choice oflaw agreemenr ifboth agreements suffer from che 
same defect, such as for example: 

- the lack of one party's capacity to conrract; 
- duress; 
- lesion; 
- fraud;or 
- mistake (regarding both agreements); 
- or an agent's lack of authority to form both the contract and the choice of law agreemcm. 

1.346 Conversely, where a mistake or misrepresentacion relates only to the subject marrer of chc 
main conrract, the choice of law agreement will not be affected and will be maimainecl3'! 
The law designared by the parcies in their choice oflaw agreement then derermines in most3'3 
jurisdiccions whether the choice of law agreemenr is valid, and-if this is the case---whechcr 
this is also the case for the main contract. 320 

See, eg, Singapore (35.35]; Taiwan (38.32)-(38.33]; European Union (43.60]; Icdand 
(44.38]; Swicr.erland (48.45]; Turkey (49.37]; Argentina [54.50]-(54.51]. 

1.347 As set out above, a choice of law clause may be made in a document separate from the main mn­
tract and prior to, comemporaneously with, or subsequent to the main contract. 1t may also lx 
included in the main contract or in standard terms and conditions submitted during the concrac:­
tual negotiations.321 In the laner case it may be more Likely for the main contract and the choicc of 
law agreement to be affected by the same defect, such as lack of capacity or Jack of an agent's au­
thority.322 Yet this will not always be the case and must be carefully analysed on a case-by-case !:mis. 

C. Concluding remarks 

1.348 The purpose of the principle of separability is to respect party autonomy and the concracting 
parties' consensus to the greatest extent possible. If the parties have purportedly agreed on a 
choice of law, there is no reason why their choice should not be respecred. If this is the case, 

the validity of the choice of law agreement will first be analysed under the purporredly chosen 
law, see for example Article 6(1) of the Hague Principles.323 If the choice oflaw is valid under 

318 Very clear and concise the report, eg, on Singapore [35.35]. 
319 Most but not al!. ln some jurisdictions the choice oflaw agreement is always subject to the kxfori, fur 

example in South Caucasus [36.31]; Liechtenstein (45.29]; or United States of America (68.22]. 
320 For details, see paras 1.289 ff (Article 6 (l)(a)). 
321 For scenarios in which both parties submit confücting choice oflaw clauses, see paras 1.306 ff and 

1.322 ff (Article 6(l)(b)). 
322 Compare for example the report on Palestine [33.43]-[33.44]. 
323 For an overview, see paras 1.288 ff (Article 6). 
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rhis law, the main contract will then be analysed under the law designated by the parties. If the 
main contract is valid under this law, the contract will then be governed by the designated law. 
If, conversely, the main con tract is void or voidable under the designated law, the law designated 
by rhe parties will then also govern the consequences of the defective main contract. ' 

The national reports show that a certain number of jurisdicrions have already recognized the 1.349 
principle of separabiliry for choice of law agreements. ln many other countries, separabiliry has 
so far been recognized only for arbitration and/or choice of court agreements, but not yet for 
choice oflaw agreements. ln chose (numerous) jurisdictions, the Hague Principles could help to 
put rhe issue on the agenda and thereby con tribu te co maximizing party autonomy, transparency, 
and legal cenainty regarding choice oflaw clauses. 

Article 8-Exclusion of renvoi 

A Introduction 

Anicle 8 of the Hague Principles provides: 

A choice of law does not refer to rules of priva te international law of the law chosen by the 
parties unless the parties expressly provide otherwise. 

1.350 

If parties agree on the law governing their contract, the question is whether this designation 1.351 
refers co the substantive-law rules or, conversely, whether it includes the choice of law cules 
of the designated law. In the latter case, the privare international law rules of the chosen law 
may refer co another law, the result being that the substantive-law rules of a country other 
chan the one designared by the parties end up applying. This issue is usually discussed under 
the heading 'renvoi (au premier et deuxième degre"/ or 'Rück- oder Weiterverweisung'. 

Article 8 of the Hague Principles ('Exclusion of renvoi') is based on the assumption that, when par- 1.352 
ries agree on the law governing theit con tract, they usually intend to designate the substantive-law 
rules of that law. Consequently, under the Hague Principles 'a choice oflaw by the parties is to be 
interpreted as excluding the applicarion of the private international law rules of the chosen law'. 324 

Parties co commercial contracts may not be aware of the precise content of the private inter- 1.353 
national law rules applied in their own jurisdiction. Parties, and their lawyers, may know 
even less about the content of foreign private international law rules. lncluding the private 
international law rules of the chosen law is therefore Hable to produce surprise, legal uncer-
tainry, and unpredicrable results.325 Yet, when making the decision co apply a certain law to 
their contract, parties look co avoid this very uncertainty and create prediccabilicy regarding 
the law governing their contract. · 

According to the Hague Principles, a choice oflaw shall include the private international law 1.354 
rules of the designated law only if the parties provide so explicitly. 

B. Comparative overview 

!. Choice of law understood to designate substantive law ( excluding rules of private 
international law) ·· 

ln many j urisdictions coda y, the private international law system of the forum always dir- 1.355 
ectly designates the substantive mies of the applicable law (excluding its private international 

324 Commencary [8.2]. 
325 Commencary [8.6] . 
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